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A BRIEF SURVEY OF EQUITY 
JURISDICTION: 


VIII. 
REAL OBLIGATIONS. 


HE last five articles have been occupied with a consideration 

of the jurisdiction of equity over personal obligations,? and 

those articles contain all that it is thought necessary to say, in 
this brief survey, on that branch of equity jurisdiction. 

The next topic to be considered, according to the classification 
of legal rights stated in the first of this series of articles,’ is that of 
real obligations. The jurisdiction of equity, however, over this 
class of legal rights will not, it is hoped, detain us very long. 

A real obligation is undoubtedly a legal fiction, 7. ¢., a fiction 
invented by the law for the promotion of convenience and the 
advancement of justice. The invention consists primarily in per- 
sonifying an inanimate thing, and giving it, so far as practicable, 
the legal qualities of a human being. The invention was originally 
made by the Romans, and it has been borrowed from them by 
the nations which have succeeded them. It may be doubted also 
whether modern nations would have invented the fiction for them- 
selves; for it is less necessary, as well as much less obvious, in mod- 





1 Continued from Vol. V. p. 138. 
2 Vol. I. p. 355, Vol. II. p. 241, Vol. III. p. 237, Vol. IV. p. 99, Vol. V. p. to. 
8 Vol. I. pp. 55-57. 
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ern times, than it was when the Roman State was founded. The 
reason of this will be found in the change which has taken place 
in respect to the legal consequences of personal obligations. An 
obligation, according to its true nature, can be enforced only 
against the person or thing bound by it, and, on the other hand, 
the person or thing bound by an obligation becomes thereby abso- 
lutely subject to the power of the obligee, in case the obligation is 
not performed; and this was the light in which an obligation was 
originally regarded by the Romans. Moreover, a personal obliga- 
tion, ex vt termini, binds only the person (2. ¢., the body) of the 
obligor or debtor, and has nothing to do with his property. Con- 
sequently, by the Roman law, when a personal obligation was 
broken the obligee or creditor originally had no legal means of 
procuring satisfaction from the debtor’s property; he could compel 
satisfaction out of the debtors property only indirectly, namely, 
by exerting his legal power over the debtor’s body. It is plain, 
however, that the interests of debtors and creditors alike required 
that a debtor should be able to give a creditor the same rights 
against the debtor’s property, or some portion of it, that a personal 
obligation gave him against the debtor’s body, and no better or 
more obvious mode of accomplishing this object could be adopted 
than that of enabling a debtor to impose upon his property an 
obligation in favor of his creditor, in analogy to the obligation 
which he imposed upon his person, and accordingly real obli- 
gations were invented and came into use. In time, however, 
though indirectly and by slow degrees, creditors acquired the 
right, after obtaining judgments upon personal obligations, to 
have the same satisfied out of the debtor’s property, and thus 
one reason for the existence of real obligations ceased. By still 
slower degrees, though directly and through the operation of posi- 
tive law, the rights of creditors against the bodies of their debtors 
were curtailed, until, at the present moment, they have almost 
ceased to exist. The result, therefore, is that personal obligations 
have been so perverted that, while, according to their true nature, 
they can be enforced only against the persons of the obligors, they 
can in fact now be enforced for the most part only against their 
property; and a consequence of this has been, that not only the 
distinction between personal obligations and real obligations, but 
the very existence of the latter, as well as the nature and proper 
legal consequences of obligations generally, have been in great 
measure lost sight of. 
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It is a great mistake, however, to suppose that there is no 
longer any occasion for real obligations, or that they have ceased 
to exist. On the contrary, many of the reasons for their existence 
are as strong as they ever were, and accordingly they are still in 
daily use. 

I. Although a creditor, when he has obtained a judgment against 
his debtor upon a personal obligation, is entitled to have the same 
satisfied out of the debtor’s property, yet a personal obligation of 
itself gives the creditor no right as against the debtor’s property, 
nor does it at all limit the debtor’s power over his property; and 
consequently it gives a creditor no priority over other creditors of 
the same debtor. In short, it is only in one event that a personal 
obligation is a satisfactory security to a creditor, namely, that of 
the debtor’s being solvent, and so remaining till the debt is paid. 
If, therefore, a creditor wishes to secure the payment of his debt, 
irrespective of the debtor’s solvency, he must obtain some other 
security than a personal obligation, namely, a security upon prop- 
erty, either of the debtor or of some third person. Moreover, there 
are only two ways of accomplishing this object; namely, first, by 
transferring the ownership of the property to the creditor, or to 
some other person for his benefit; secondly, by creating an obliga- 
tion upon the property in the creditor’s favor. The second of 
these modes was the one exclusively used by the Romans in the 
later periods of their history, and is the one, generally at least, 
used by the modern nations of continental Europe, while in Eng- 
land and with ys both are used. The Romans had two ways of 
creating the obligation, namely, first, by the delivery of the property 
to the creditor, to be held by him till the debt was paid ( pignus) ; 
secondly, by a mere agreement between the owner of the property 
and the creditor, the property remaining in the possession of its 
owner (hypotheca). Originally, possession of the property by the 
creditor was indispensable, and so the pignus alone existed; but, 
at a later period, the parties to the transaction were permitted to 
choose between a piguus and a hypotheca. So long as the pignus 
was alone in use, it is obvious that the obligation could be created 
only by the act of the parties, as they alone could change the pos- 
session of the property. But when the step had been taken of 
permitting the mere agreement of the parties to be substituted for 
a change of possession, it was another easy step for the law, when- 
ever it saw fit, to substitute its own will for the agreement of the 
parties; and hence hypothecations came to be divisible into such 
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as were created by the acts of the parties (conventional hypothe- 
cations) and such as were created by the act of the law (legal or 
tacit hypothecations). Again, so long as a change of possession 
was indispensable, it is plain that the obligation could attach only 
upon property which was perfectly identified, and that there could 
be no change in the property subject to the obligation, except by a 
new change of possession. But when a change of possession had 
been dispensed with, and particularly when legal or tacit hypothe- 
cations had been introduced, it became perfectly feasible to make 
the obligation attach upon all property, or all property of a cer- 
tain description, either then belonging to the debtor or afterward 
acquired by him, or upon all property, or all property of a certain 
description, belonging to the debtor, for the time being; and hence 
hypothecations came to be divided into those which were special 
and those which were general. 

Except in the particulars just stated, there was no difference be- 
tween the pignus and the hypotheca. Each was alike a real obli- 
gation; and if, as generally happened, the debt was created by a 
personal obligation, the latter was the principal obligation, while 
the former was merely accessory, collateral, or incidental to the 
latter; and hence, whenever the principal obligation was extin- 
guished, the accessory obligation fell with it; and this explains the 
fact that payment of the debt extinguished the creditor’s rights in 
the property pignorated or hypothecated to him. Moreover, if the 
property belonged to some other person than the debtor, the real 
obligation was regarded as an obligation of suretyship, the property 
being regarded as a real surety for the debt, just as its owner 
would have been a personal surety, if he had incurred a personal 
obligation of suretyship; and hence the owner of the property had 
the same rights of subrogation, whether his property was a real 
surety, or he himself was a personal surety, for the debt. 

If the debt was not paid when it became due, the creditor’s 
remedy upon the real obligation against the property was closely 
analogous to his remedy upon the debtor’s personal obligation 
against the debtor’s body, 7. ¢., he was entitled to proceed against 
the property judicially, and have it condemned and sold for the 
payment of the debt. 

The Roman law in respect to the fignus has been a part of the 
English law, under the name of pawn or pledge, from time imme- 
morial, so far as it is applicable to movable property, and it has 
never undergone any material change, either in England or in this 
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country. As to immovable property, however, it has never been 
admitted, z. ¢., it has never been possible, either in England or 
in this country, to impose an obligation upon land in favor of a 
creditor by simply placing the latter in possession of it. 

The Roman hypothecation has been admitted into the admiralty 
law of all modern nations, so far as the limited jurisdiction of ad- 
miralty has rendered its admission practicable; but it has been 
rejected by the English common law, except in those cases in which 
it is created by the law itself. What are such excepted cases? 
First, when the debt is created by judgment or other matter of 
record, the creditor has a general hypothecation upon all land 
: belonging to the debtor when the debt is created, or which is after- 

wards acquired by him; secondly, when the law permits‘a plaintiff, 
' on bringing an action, to attach property, such plaintiff has a 
special hypothecation upon the property actually attached ; thirdly, 
by the law of England, and of many of our States, all movable 
property found upon leased land when rent becomes due, is 
- hypothecated to the landlord to secure the payment of such rent. 

There is also a class of cases in our law in which debts are 
secured by movable property belonging to the debtor, and which 
have some of the characteristics of pledges, and some of the char- 
acteristics of hypothecations, but as to which it is doubtful whether 
they can be classed as either the one or the other, namely, cases 
in which the debts have been created by the performance of ser- 
vices by the creditor on the articles which furnish the security for 
' the debts, and which articles have come into the possession of the 
creditor for the purpose of his performing such services upon them. 
The right of the creditor in all such cases is called a lien, and 
b there is no doubt that all such liens are instances of real obliga- 
tions. Indeed, the constant use by English and American lawyers 
of the word “lien” to designate the right of the creditor in these 
and other cases of real obligations ought to have been a reminder 
to them that there are such things as real obligations. 

What are the remedies afforded by our law in cases of pledges, 
) hypothecations, and liens, and to what extent, if at all, does equity 
> assume jurisdiction over them? In cases of hypothecations which 
come within the jurisdiction of admiralty, courts of admiralty afford 
the same remedy that was afforded by the Roman law, and in such 
‘ cases equity has no occasion to interfere. In cases of pledge, our 
law affords no judicial remedy whatever, though our courts of law 
hold that a pledgee has a power by implication, if the debt is not 
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paid when it becomes due, to sell the pledge on giving due notice 
to the pledgor;? and this remedy sufficiently answers the needs of 
the pledgee in the great majority of cases.? In cases of liens, not 
only does our law afford the creditor no judicial remedy, but our 
courts hold that he has no power of sale; and thus there is held 
to be an important difference between pledges and liens; nor will 
this be a cause for surprise when it is remembered that pledges are 
always made by the owners of the property pledged, while liens are 
created by the law alone, and that the implied power of sale, in the 
case of a pledge, is given by the pledgor. In the case of common 
law hypothecations, all of which, as has been seen, are created by 
the law alone, the same law which creates them also provides one 
or more remedies for their enforcement, and these remedies have, 
except under special circumstances,* been found sufficient. 

Will equity afford a remedy in the case of pledges or liens, either 
to the creditor or the owner of the property, when a judicial remedy 
is necessary? In respect to the creditor, it should be premised 
that, in all cases where a creditor has real security for the payment 
of his debt, whether his title to such security be legal or equitable, 
and whether it consists of ownership of the property which consti- 
tutes the security, or of an obligation upon it, equity, if it enforces 
the security at all, has one uniform mode of doing so, unless (as in 
the case of ordinary mortgages) such a mode of enforcing the se- 
curity is thought to be excluded by the agreement of the parties, 
namely, the Roman mode of directing a sale of the property, anda 
payment of the debt out of the proceeds of the sale. Moreover, 
this is precisely the mode of enforcing the security which is called 
for by every consideration of justice and convenience in the case 
of pledges and liens. It would seem to be a case, therefore, in 
which there is a legal right without any legal remedy, and in which 
equity has a remedy which is perfect as well as easy; and therefore 
equity should afford such remedy, unless a power of sale in the 
creditor be thought to render a judicial sale unnecessary, or the 
amount involved be too small to warrant the interference of equity. 





1 Pigot v. Cubley, 15 C. B., N.S. 7Or. 

2 This is evident from the dearth of direct authority upon the subject of judicial 
sales, under decrees in equity, at the suit of pledgees. See zz/ra, p. 77, n. 1. 

§ Doane v. Russell, 3 Gray, 382; Briggs v. B. & L. R. Co., 6 Allen, 252; Busfield v. 
Wheeler, 14 Allen, 139, 143. 

4 For an instance in which equity will direct a sale of land to satisfy a lien thereon 
by judgment or recognizance, see Vol. IV. pp. 125, 126. 
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Upon authority, the question must be answered in the affirmative 
in respect to pledges,! but in the negative in respect to liens,? 
though there seems to be no good reason for such a distinction. 
There is not likely to be any occasion for equity to interfere in 
favor of the owner of the property, in cases of pledges or liens, 
unless there is a controversy between him and the creditor as to 
the amount of the debt; for, if there be none, the former should 
pay the debt, and then he can recover the property at law. If 
there is such a controversy, however, or if for any reason the credi- 
tor refuses to accept payment, the owner of the property is entitled 
to file a bill to have the amount of the debt ascertained and de- 
clared, and to have the property restored to him on his paying or 
tendering such amount.’ In the case of ordinary mortgages, indeed, 
a tender has the same effect as actual payment, so far as regards 
the mortgaged property. If made on the day named in the mort- 
gage deed, either payment or tender will devest the title of the 
mortgagee, and revest the title of the mortgagor, while, if made 
after that day, neither will have any legal effect upon the title to 
the mortgaged property; and the reason is that a mortgage is a 
conveyance of the legal title to the mortgagee, subject to its revest- 
ing in the mortgagor on performance by him of a condition subse- 
quent, namely, making payment of the debt on the day named, and 
only in that event; and, though actual payment alone will be a 
performance of that condition, yet a tender and refusal will be a 
good excuse for non-performance, and so will have the same effect 
as performance.* In the case of a pledge or lien, however, while 





1 There are numberless dicéa to the effect stated in the text, and that such is the law 
there can be no doubt ; and yet, strange as it may seem, the writer has not found a single 
authority directly in point. Kent says (2 Com. 582) the pawnee “ may file a bill in 
chancery, and have a judicial sale under a regular decree of foreclosure; and this has 
frequently been done in the case of stock, bonds, plate, and other chattels, pledged for 
the payment of debt.” All the cases which he cites, however, are cases of bills by 
pledgors to redeem the property pledged. 

2T. 1. W. & S. Co., Lim., v. P. D. Co., Lim., 29 L. J. Ch.714. Though the decision 
in this case is in point, the reason given for it is so extraordinary (namely, that the lien 
did not confer upon the creditor a power of sale), that it ought not, it seems, to be 
regarded as settling the question. Presumably, it was because the creditor could not 
make a sale by his own authority that he applied to the court for a judicial sale. 

8 Demandray v. Metcalf, Ch. Prec. 419; Kemp v. Westbrook, 1 Ves. 278; Vander- 
zee v. Willis, 3 Bro. C. C. 21. 

4 “If A borroweth 100 £ of B, and after mortgageth land to B, upon condition for 
payment thereof: if A tender the money to B, and he refuseth it, A may enter into the 
land, and the land is freed forever of the condition, but yet the debt remainethi, and 
may be recovered by action of debt.” Co. Litt. 209 4. 
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the creditor never has any more than an obligation on the prop- 


erty, yet that obligation is an absolute and unqualified obligation 
to pay the debt, and hence nothing short of an actual extinguish- 
ment of the debt can release the property; and a tender and 
refusal, so far from extinguishing the debt, leaves it still due and 
payable.! 

A pledge, hypothecation, or lien, as has been seen, is generally 
accessory, collateral, or incidental to a personal obligation by which 
the debt is created, and which therefore constitutes the principal 
obligation. A real obligation may, however, itself create a debt 
and so be a principal obligation; and, in that case, if there be also 
a personal obligation on the part of the owner of the property to 
pay the debt, the latter will be merely accessory to the real obliga- 
tion. There are in English law two real obligations in particular 
which are always principal obligations, namely, rent and predial 
tithe. In each of these, the property bound is land; and yet in 
each it is not the corpus of the land, but its fruits, or the income 
produced by it, that is bound. Each, therefore, according to 
the nomenclature of the law of Scotland, is a debttum fructuum, — 
not a debitum fundi. Hence, each is payable periodically; and 
hence also, when a payment becomes due, it becomes a personal 
obligation of the occupier of the land, who has received the fruits 
out of which the rent or tithe in question was payable. The right 
to receive either rent or tithe in future is real estate, and is trans- 
ferable, and, upon the death of its owner, it goes to his heir in the 
case of rent, and to his successor in the case of tithe; but the mo- 
ment that a payment becomes due, its character changes, and it 
becomes personal estate and a chose en action, and consequently is 
not assignable, and on the death of its owner it goes to his execu- 
tor or administrator. Hence, when an owner of rent or of tithe 
dies, his right to receive future payments goes in one direction, 
while the right to receive any payments that may be in arrear goes 
in another direction. 

Rent is created by the act of the owner of the land out of which 
the rent issues. The act by which a rent is created is either a res- 
ervation or a grant. A rent is created by a reservation when the 
owner of land grants it to another person for years, for life, in tail, 





1 See preceding note. To be sure, if the creditor sue the debtor for the debt, the 
latter may plead the tender and refusal, but, to make his plea good, he must also allege 
that he has always been and still is ready and willing to pay the money so tendered, and 
he must bring the same into court, ready to be paid to the plaintiff, if he will accept it. 
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or in fee, reserving to himself a rent out of the same, the estate in 
the rent reserved being generally of the same duration as that 
granted in the land. A rent is created by grant when the owner 
of land grants a rent out of the same to another person for years, 
for life, in tail, or in fee. 

At common law, there was a sharp line of demarcation between 
a rent reserved and a rent granted. 1. Every ordinary grant of 
land at common law created between the grantor and the grantee 
the feudal relation of lord and tenant, the latter holding the land 
from the former, and the former having a reversion, or at least a 
feudal seigniory, in the land; and hence every rent reserved upon 
such a grant was a rent payable by a feudal tenant to his feudal 
lord. 2. Though the parties to that relation were liable at any time 
to change, yet the relation itself was permanent, z. ¢., as permanent 
as the estate granted in the land. 3. The rent was in the nature 
of a feudal service, to be rendered by the tenant as such to the lord 
as such; and hence it was necessary, not only that the obligation 
to pay the rent should follow the land into the hands of any new 
tenant (which it of course would do, the land being the debtor), but 
that the right to receive the rent should follow the reversion or 
seigniory into the hands of any new lord; and this latter object the 
law accomplished by annexing the right to receive the rent to the 
reversion or seigniory as an incident or accessory. In short, as 
the obligation to pay a rent reserved always followed the land out of 
which it issued, so the right to receive it always followed the rever- 
sion or seigniory to which it was annexed. It is true that the lord 
might at any time sever the rent from the reversion or seigniory 
by granting away either and retaining the other, or by granting 
away each to a different person; but by so doing he changed the 
nature of the rent from that of a rent reserved to that of a rent 
granted. 4. A right to distrain was a legal incident of every feu- 
dal service, and therefore of every rent which was in the nature of 
a feudal service. 5. As land could be conveyed at common law, 
even in fee, without a deed (7%. ¢., by livery of seisin), so, on a con- 
veyance of land, a rent could be reserved, even in fee, without a 
deed. 

A grant of a rent, on the other hand, neither created nor accom- 
panied any relation between the grantor and the grantee; it simply 
created the relation of obligor and obligee between the land out of 
which the rent was to issue and the grantee of the rent. The rela- 


tion of the latter to the land was simply that of a creditor, holding 
¥ II 











80 HARVARD LAW REVIEW. 


the land as security for the payment of his debt. He had, there- 
fore, no right to distrain, unless such a right was expressly given 
in the grant. Moreover, a rent could be granted only by deed. 

Such were the distinctions between a rent reserved and a rent 
granted at common law. An anomaly was, however, introduced by 
the statute of Quza Emptores ; 1 for it was a consequence of that stat- 
ute that a grant of land in fee no longer created the relation of lord 
and tenant between the grantor and the grantee, nor left any rever- 
sion or seigniory in the grantor, but operated simply as an assign- 
ment of the grantor’s tenancy to the grantee; in short, that such 
a grant created no new feudal relation, but simply changed one of 
the parties to an old one. It was still possible, notwithstanding 
the statute, upon a grant of land in fee, for the grantor to reserve a 
rent, but the nature of a rent so reserved was changed by the stat- 
ute to that of a rent granted. Indeed, a grant of land in fee, re- 
serving a rent, has had, since the statute, the same effect that two 
grants would have, namely, a grant of the land, and then a grant of 
the rent by the grantee of the land. 

The payment of either a rent reserved or a rent granted may be 
secured by the personal covenant of the grantee of the land in the 
one case, and of the grantor of the rent in the other, and a rent 
reserved commonly is so secured. Such a covenant, as has been 
seen, is accessory to the obligation of the land, which is the 
principal obligation. 

In order to understand to what extent it may be necessary for 
equity to assume jurisdiction over rents, it is necessary first to 
ascertain what remedies the law provides for the recovery of rents, 
and to what extent such remedies are available and adequate. 

1. At common law, whenever any person to whom a freehold 
rent was payable had become seised of it, and was afterwards dis- 
seised, he was entitled to bring a writ of assize to recover it; but 
that remedy was never applicable to a rent reserved on a lease for 
years, or to a rent granted for a term of years, and the remedy 
itself no longer exists. 

2. Upon a rent granted, a writ of annuity would lie at common 
law to compel its payment, but not upon a rent reserved. The 
reason why that writ would lie upon a rent granted was that a 
grant of arent differed from a grant of an annuity only in being 
something more, and hence every grant of a rent amounted to the 









1 18 Edw. I. Stat. 1, c. 1. 
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grant of an annuity, on the principle that omne majus in se minus 
continet. For the same reason, if a grant of a rent failed as such, 
e.g., because the grantor had no title to the land out of which the 
rent was to issue, yet the grant might be good as a grant of an 
annuity. The same grant could not, however, operate both as a 
grant of a rent and as a grant of an annuity; and while, therefore, 
the grantee of a rent always had the option of treating the grant 
as the grant of an annuity, yet, if he once elected so to treat it, he 
could not afterwards treat it as arent. Moreover, as an annuity 
was a personal obligation, while a rent was a real obligation, a con- 
sequence of an election by the grantee of a rent to treat the grant 
as a grant of an annuity was that the land was discharged, and _ 
the grantee had to look to the personal liability of the grantor 
alone. 

From what has been said, the reason is obvious why a writ of 
annuity would never lie upon a rent reserved; for, as a reservation 
of a rent is the act of the grantor of the land alone, it would be 
absurd to say that it can operate as a grant of an annuity by the 
grantee of the land; and yet it must so operate if a writ of annuity 
is to lie for recovering it. It would be equally absurd to say that 
the grantor of the land can by his own act impose a personal 
obligation upon the grantee of the land. 

A writ of annuity, however, like a writ of assize, has ceased to 
be an available remedy. 

3. If the grantee of land, upon the grant to whom a rent is re- 
served, or the grantor of a rent, covenant to pay the rent, of course 
the covenantee can sue upon the covenant, if the rent is not paid. 
The value of such a covenant, however, in case of a rent granted, 
or in case of a rent reserved upon a grant of land in fee, depends 
much upon the question whether the covenant runs with the land, 
—a question which will be considered hereafter. , 

4. An action of debt would always lie for the recovery of rent, 
either against the grantee of land, on the grant to whom the rent 
was reserved, or against the grantor of a rent, or against the 
assignee of either, so long as he held the land as such assignee. 
In the case, however, of a freehold rent, this action was of little 
value, as it would not lie until the last payment of the rent became 
due. 

5. The remedy by way of distress was available in all cases of 





1 See Van Rensselaer v. Hays, 19 N. Y. 68. 
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rents reserved, except where (since the statute of Quza Empiores) 
the reservation was upon a grant of the land in fee, and in all cases 
of rents granted, and of rents reserved upon grants of land in fee, 
provided a right to distrain was expressly given. 

6. In all cases of rents reserved, even upon grants of land in fee, 
the estate granted could be made to depend, by means of a con- 
dition subsequent, upon payment of the rent, z. é., it could be pro- 
vided that, in case of failure to pay the rent, the estate of the 
grantee in the land should cease, and the title to the land revest in 
the grantor. This remedy was of less value, however, than at first 
sight it seems to be; for, Ist, the grantor could recover possession of 
the land, against the will of the grantee, only by an action of eject- 
ment; 2dly, as such a condition worked a forfeiture of the grant, it 
was regarded by the law with disfavor, and hence the enforcement 
of it was surrounded by so many difficulties that it became well- 
nigh impracticable;1 3dly, at any time before the grantee was 
actually dispossessed of the land, he could obtain from a court of 
equity an injunction against any further proceedings at law, on 
paying the rent in arrear, with interest and costs; and, 4thly, even 
after he was dispossessed by means of an action of ejectment, a 
court of equity would not only restore him to the possession at 
any time on the terms just stated, but require the grantor to ac- 
count rigorously for the rents and profits during all the time that 
he had held the possession.2, Moreover, such a condition could 
never be made in case of a rent granted, as there was in that case 
no grant of the land to which the condition could be annexed. 

7. A grantor of a rent,? however, as well as a grantor of land, 





1 Duppav. Mayo, 1 Wms. Saund. 282, 287,n. 16. In Jackson v. Harrison, 17 Johns. 
66, which was an action of ejectment by a landlord against a tenant to enforce a for- 
feiture for non-payment of rent, the plaintiff was defeated because he demanded the 
rent in the afternoon of the day on which it became due, instead of demanding it just 
before sunset. 

2 The statute of 4 Geo. II. c. 28, s. 2, contains the following recital: “ Whereas 
great inconveniences do frequently happen to lessors and landlords, in cases of re-entry 
for non-payment of rent, by reason of the many niceties that attend re-entries at common 
law ; and for as much as, when a legal re-entry is made, the landlord or lessor must be 
at the expense, charge, and delay of recovering in ejectment before he can obtain the 
actual possession of the demised premises; and it often happens that, after such re- 
entry made, the lessee or his assignee, upon one or more bills filed in the court of 
equity, not only holds out the lessor or landlord by an injunction from recovering the 
possession, but likewise, pending the said suit, do run much more in arrear, without 
giving any security for the rents due, when the said re-entry was made, or which shall 
or do afterwards incur.” 

$ Jemott v. Cowley, 1 Wms. Saund. 112. 
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reserving a rent,! could couple with the grant or the reservation of 
the rent a grant or reservation of the right, in case of failure to pay 
the rent, to enter upon the land, and retain possession of it until, by 
receipt of the rents and profits, all arrears of the rent were paid; 
and, by virtue of this right, the grantee of the rent, or the grantor 
of the land, or the assignee of either, could recover possession of 
the land by ejectment. Moreover, as such a right did not operate 
by way of forfeiture, of course a court of equity would not interfere 
with its exercise. If, however, the right granted or reserved was 
to enter upon the land, and take the rents and profits thereof Zo his 
own use, until all arrears of rent were paid by the grantor of the 
rent or the grantee of the land, the right would operate by way of » 
forfeiture, — not indeed of the land, but of its rents and profits be- 
tween the time of entry and the time of payment of the arrears of 
rent; and hence equity would relieve against the forfeiture.2_ Such 
was understood by Littleton to be the nature of the right in the 
case put by him in section 327 of his Tenures.? 

It may be added that, at common law, an assignee of a rent, 
whether it were a rent created by reservation or by grant, was not 
entitled to any of the foregoing remedies, until the tenant or owner 
of the land had attorned to him. The necessity of attornment was, 
however, long since abolished. 

Of the seven remedies enumerated above, the first and second, 
as has been seen, no longer exist; the third and fourth are merely 
‘personal remedies, — not remedies against the land, — and for that 
reason alone are entirely inadequate, being of little value except 
against a solvent defendant; the fifth is a remedy, not against the 
land bound for the rent, but against movable property found on 
the land; the sixth is a remedy against the land, not by way of 
obtaining payment of the rent, but by way of forfeiture for its non- 





1 “ Where a feoffment is made of certain lands, reserving a certain rent, etc., upon 
such condition, that, if the rent be behind, it shall be lawful for the feoffor and his heirs 
to enter, and to hold the land until he be satisfied or paid the rent behind, etc., in this 
case, if the rent be behind, and the feoffor and his heirs enter, the feoffee is not alto- 
gether excluded from this, but the feoffor shall have and hold the land, and thereof take 
the profits, until he be satisfied of the rent behind; and when he is satisfied, then may 
the feoffee re-enter into the same land, and hold it as he held it before. For in this 
case, the feoffor shall have the land — but in manner as for a distress, until he be satis- 
fied of the rent, etc., though he take the profits in the mean time to his own use,” etc. 
Litt., s. 327. “The case of Littleton cannot be maintained by reason, but only by the 
authority of the author.” er Kelyng, J., in Jemott v. Cowley, T. Raym. 136- 

2 Co. Litt. 203, and Butler’s note. 

8 Supra, note I. 
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payment; and the seventh is a remedy against the land, as a 
means of obtaining payment of the rent. The last remedy, how- 
ever, is one which is seldom provided for, and with which few per- 
sons are familiar. It is a remedy too which can be enforced only 
by an action of ejectment, and which will eventually involve an 
accounting in equity by the person who avails himself of it, unless 
the parties can agree; and it cannot therefore be deemed a very 
satisfactory remedy. 

That none of the foregoing remedies have been regarded as 
fully adequate is evident from the legislation which has been 
enacted, both in England and in this country, upon the subject 
of remedies for the recovery of rents. The aim of such legislation 
has been materially different, however, in the two countries. In 
England, legislation has been directed mainly to the improvement 
of two of the old remedies, namely, that by way of distress, and 
that by way of forfeiture. The former of these remedies seems 
always to have been the favorite one in England, as well with the 
Legislature as with landlords, and the constant aim has been to 
render it more efficient and available! The remedy by way of 
forfeiture has also been materially improved in England, in the 
interest of landlords, by rendering its prosecution less difficult, by 
requiring tenants, as a condition of obtaining an injunction, to pay 
all arrears of rent into court, thus removing from them the tempta- 
tion to resort to equity for the mere purpose of delay, and by 
disabling tenants from resorting to equity, except within six 
months after they are dispossessed.? 

In this country, on the other hand, the remedy by way of dis- 
tress has not generally been regarded with favor; tenants have 
claimed that it savored of feudal bondage and oppression; the 
public have claimed that it favored one class of creditors at the 
expense of all others; in some of our States it has never existed ; 
in others it has been abolished; and it is believed that the ten- 





1 See 17 Car. II. c. 7 (reciting that “the ordinary remedy for arrearages of rents 
is by distress upon the lands chargeable therewith; and yet nevertheless by reason 
of the intricate and dilatory proceedings upon replevins that remedy is become 
ineffectual”); 2 Wm. & M.c. 5 (reciting that ‘the most ordinary and ready way for 
recovery of arrears'of rent is by distress”); 8 Anne, c. 14; 4 Geo. II. c. 28, s. 5 (re- 
citing that “the remedy for recovering rents seck, rents of assize, and chief rents, are 
tedious and difficult,” and enacting that owners of rents seck, rents of assize, and chief 
rents shall have the like remedy by distress as owners of rents reserved upon leases) ; 
11 Geo. II. c. 19, ss. I-10, 19-23. 

2 4 Geo. II. c. 28, ss. 2, 3, 4. 
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dency is to abolish it in those States in which it now exists.! At 
the same time, there has been a tendency in this country not to 
regard a re-entry by a landlord for non-payment of rent as a for- 
feiture, but rather as a rightful termination by him of the relation 
existing between himself and the tenant for the default of the 


’ latter; and a justification of this tendency may be found in the 


fact that the only rents with which people have hitherto been 
familiar in this country are those which are reserved upon leases 
for short terms, — which constitute the only recompense made by 
the tenant to the landlord for the land, — and which consequently 
generally represent the full value of the use of the land. Hence, 
it has been the general aim of legislation in this country to convert ~ 
the landlord’s remedy by way of re-entry into a universal remedy 
for non-payment of rent, Ist, by providing very summary and 
inexpensive proceedings for its enforcement; 2dly, by treating 
the re-entry and resumption of possession by the landlord, not as 
a forfeiture, but as a statutory termination of the lease, and there- 
fore making such resumed possession unimpeachable in equity; 
3dly, by giving every landlord a right of re-entry for non-payment 
of rent, whether any condition of re-entry be inserted in the lease 
or not.2 It is believed, moreover, that the remedy thus provided 





1 Lord Kames (Historical Law Tracts, 4th ed., pp. 169, 170), writing about the middle 
of the last century, said: “In the infancy of government, shorter methods are indulged 
to come at right than afterward when, under a government long settled, the obstinacy 
and ferocity of men are subdued, and ready obedience is paid to established laws and 
customs. By the Roman law, a creditor could sell his pledge at short hand. With us, 
of old, a creditor could even take a pledge at short hand, and, which was worse than 
either, it was lawful for a man to take revenge at his own hand for injuries done him. 
None of these things, it is presumed, are permitted at present in any civilized country, 
England excepted, where the ancient privilege of forcing payment at short hand, 
competent to the landlord, and to the creditor of a rent charge, is still in force.” In 
Farley v. Craig, 15 N. J. 191, 213, Ford, J. (sitting in a State in which landlords have 
always been entitled to distrain for non-payment of rent), said: “ By distraining, a man 
carves out justice, without judge or jury, for himself; and it is well enough to have the 
option; but no prudent man would use it without a great emergency, — much less 
have such an odious measure forced on him as his only remedy. It is always harsh; 
the blow comes without a word, on the tenant’s property, like a bolt from the sky. 
It is the tiger’s process in hunger. Tenants commonly elude it if they can by fraud 
or guile, and sometimes resist it by direct violence, such as it seems was preconcerted 
in this case, and in full readiness, if a distress had been attempted.” 

2 The legislation referred to in the text had its origin in the English statute of 11 
Geo. II. c. 19, s. 16, which (after reciting that “landlords are often great sufferers by 
tenants running away in arrear, and not only suffering the demised premises to lie 
uncultivated without any distress thereon, whereby their landlords or lessors might 
be satisfied for the rent arrear, but also refusing to deliver up the possession of the 
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is now more resorted to than all other remedies put together, 
especially in those States where a right to distrain for non- 
payment of rent does not exist. 

Such being the remedies furnished by courts of law for the non- 
payment of rent, the question arises whether they are available and 
adequate in all cases that can happen. In answering this question, 
it will be convenient to distinguish rents into three classes, with 
reference to the different purposes for which they may be created. 

First, when an ordinary lease is made, reserving a rent, the object 
of the lessor is simply to obtain an income from property which he 
does not wish himself to occupy, 2. ¢., from property which he holds 
as an investment, while the object of the lessee is to obtain the 
possession and enjoyment of property which he is unable to own, 
or which he does not wish to own. 

Secondly, when land, instead of being sold for a sum in gross, is 
granted in fee, or for a long term of years, with a reservation of an 
annual rent, such rent constituting the price to be paid for the 
land, the object of the grantor is to convert his land into another 
kind of investment, — an investment which will be as permanent 
as land and much more secure, which will produce a fixed amount 
of income, and which will cost its owner the least possible care, 
anxiety, and trouble. An owner of land, moreover, may not be 
able to sell it fora sum in gross, except at a great sacrifice, and 
therefore, unless he submit to such sacrifice, he may have to 
choose between holding the land indefinitely and disposing of it 
in the manner just indicated, z.¢., between making the land pro- 
duce a regular income, and suffering it to cause a regular outgo. 
The object of the grantee, on the other hand, is to obtain the land 
on credit, either because he is unable to pay for it at once, or be- 
cause he thinks he can put his money to a better use than that of 
paying for the land. Moreover, if he obtains the land with a view 





demised premises, whereby the landlords are put to the expense and delay of recovery 
in ejectment”) provides that two or more justices of the peace may put landlords in 
possession of leased land in a summary manner, (a) where the rent is a rack-rent, or a 
rent of full three fourths of the yearly value of the premises; (4) where a year’s rent 
is in arrear; (c) where the tenant has deserted the premises, and left the same uncul- 
tivated or unoccupied, so as no sufficient distress can be had to countervail the arrears 
of rent; and (¢) where by the terms of the lease the landlord is entitled to re-enter for 
non-payment of rent (Pilton, x parte, 1 B. & Ald. 369) ; and that, upon the landlord’s 
being so put in possession, the lease shall become void. By 57 Geo. III. c. 52, the 
foregoing statute was extended to cases where only one half a year’s rent was in 
arrear, and where the landlord had no right to re-enter. 
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to improving it, and thus increasing its value, a perpetual ground 
rent ought to answer his purpose much better than a mortgage; 
for, (@), a mortgagor incurs the constant or oft-recurring liability 
of being called upon to pay the principal; (0), the negotiation of 
every new mortgage loan is attended with a considerable expense ; 
(c), so great is now the desire for permanent and secure invest- 
ments, which will produce a fixed income, that a well secured 
perpetual ground rent of one thousand dollars (¢.g.) ought mate- 
rially to exceed in value any sum of money that can be borrowed 
temporarily at an interest of one thousand dollars per annum. 
Thirdly, when a rent is granted, without any grant of the land 
out of which the rent is to issue, the object of the grantor is to 
raise money on the security of the land; and he grants a rent, 
instead of giving a mortgage, because he thinks he can thus obtain 
better terms in respect either to the rate of interest or to the mode 
of payment. The mode of payment in particular, namely, by uni- 
form annual instalments, may be an attraction to him, especially if 
the instalments are liable to cease at any moment by the dropping 
of a life. It is the object of the grantee, however, that is the chief 
cause of the transaction’s taking the shape it does; for he wishes 
to convert a sum of money which he has in hand into an annuity, 
commonly for his own life, and thus to increase his annual income 
by sinking his principal. In such a transaction, it is obvious that 
security should be the prime consideration with the grantee; for, 


on the one hand, he parts with the price of the annuity imme- 


diately, while, on the other hand, he has to trust the grantor 
during the whole period that the annuity is to run; and in many 
cases the annuity will constitute the grantee’s only means of liveli- 
hood. If, therefore, the annuity takes the shape of a grant of a 
rent, that is merely for the sake of security; and hence it is a 
mere accident. The essence of the transaction is an agreement to 
pay a fixed sum annually, for the period of time agreed upon, in 
consideration of a sum in gross paid immediately. 

For non-payment of rents of the first class, the remedies pro- 
vided by law seem to be all that can be asked for, especially in 
places where the remedy by distress is given, in addition to the 
other remedies before enumerated; and even where that remedy is 
withheld, a landlord who can summarily dispossess a tenant who 
fails to pay his rent has not much to complain of. If it be said 
that this is no remedy for rent already due, it may be answered, 
Ist, that indirectly it is a very powerful remedy; 2dly, that 
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no court can give an effective remedy for an unsecured debt 
against a debtor with no assets. If, indeed, the tenant does not 
pay for the land entirely by an annual rent, but partly by a rent 
and partly by a fine (¢.¢., a sum in gross paid at the commence- 
ment of the lease), — a thing which is very common in England,} 
though very uncommon in this country, —a difficulty arises; for 
in such a case, if the law permits the tenant to be summarily dis- 
possessed for non-payment of rent, and disables him from seeking 
relief in equity, it is unjust to the tenant, as he in truth loses 
his lease by way of forfeiture; and, on the other hand, if the law 
does justice to the tenant, it deprives the landlord of his summary 
remedy. In this latter case, therefore, equity may be called upon 
to interfere in the landlord’s favor, especially in places where he is 
not allowed to distrain. 

The cases in which reservations of rents of the second class will 
be found desirable are chiefly those in which vacant land in or near 
cities and large towns is granted for the purpose of being built 
upon. In such cases, grants of land in consideration of rents 
reserved will be likely to promote the interests, not only of the 
parties to the transaction, but of the public as well, and therefore 
they should receive all the support and encouragement that the 
law can afford them. 

The practice of granting land in fee for building purposes, in 
consideration of a rent reserved, has never, it is believed, prevailed 


in England to any great extent ;? nor has it in our States, with the _ 


exception of Pennsylvania. In that State, however, as well as in 
Scotland, this practice has prevailed, and still prevails very exten- 
sively. It is a significant fact, however, that in Pennsylvania the 
statute of Quia Emptores has never been in force,’ and that no 
similar law has ever existed in Scotland.‘ 

The practice, however, of leasing land (generally for terms of 
considerable length and with provisions for renewal) for building 
purposes has prevailed extensively in England and in New York, 
and probably also in other parts of this country. 

Does the law afford adequate remedies for the recovery of rents 





1 Compare note 2, pp. 85, 86. 

2 Instances of such grants wil] be found, however, in Milnes v. Branh, 5 M. & S. 411; 
Apsden v. Seddon, 1 Ex. D. 496; Haywood v. Brunswick Building Society, 8 
Q. B. D. 403. 

8 Ingersoll v. Sergeant, 1 Whart. 337. 
4 See Clark v. Glasgow Assurance Co., 1 McQ. 668. 
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teserved upon grants of land in fee for building purposes, or upon 
building leases, so that the interference of equity will not be neces- 
sary? In England, as has been seen,! the remedy by distress 
always exists for the non-payment of rent of any kind, and is the 
remedy generally resorted to; and where a sufficient distress can 
be found, it seems to be clearly adequate; but where no sufficient 
distress can be found, it seems to be equally clear that the mere 
existence of a right to distrain ought not to prevent the interfer- 
ence of equity. Does the law of England afford any other adequate 
remedy in the cases now under consideration? It seems not. 
The only other remedies which can be claimed to be adequate are 
the sixth and seventh of those already enumerated: but as each of | 
these is slow, and as each of them is likely to be followed by a suit 
in equity by the rent-payer, the rent-owner ought to be permitted to 
resort to equity in the first instance. In this country also it seems 
equally clear that there is no adequate legal remedy, unless the 
remedy by distress exists, and there be a sufficient distress, or 
unless the rent-owner have a summary remedy for the recovery of 
the land itself. Moreover, this latter remedy does not exist where 
there is no relation of landlord and tenant, and therefore it does 
not exist (unless in Pennsylvania) where a rent is reserved upon a 
grant of land in fee; and it ought not to exist in any case of a 
building lease, as it will have the effect of depriving the tenant 
definitively of all his interest in the land by way of penalty and for- 
feiture, and will thus not only work a great injustice to such tenant, 
but also an injury to the public by discouraging the acceptance of 
such leases. 

Life annuities are likely to be a favorite form of investment 
wherever money is plenty and the rate of interest low; but where 
money is scarce, and the rate of interest is high, they are likely to 
be in little vogue. Accordingly, they have always been in extensive 
use in England, while in this country, until within a very recent 
date, they have been almost unknown. In the future, however, 
they are likely to be as much in favor here as in England. 

When such annuities are granted in the form of rents, the ques- 
tion of equity’s assuming jurisdiction over them is substantially the 
same in England as in the class of cases last considered. In mod- 
ern times, however, when annuities are granted in England, special 
provisions are generally made in each case for their security ;? and 





1 Supra, p. 84, n. I. 2 See Lumley on Annuities, p. 214. 
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therefore, when equity is applied to by an annuitant, it is seldom 
on the mere ground that the annuity constitutes a rent. In this 
country, the purchase and sale of annuities is never likely to be the 
subject of special bargains between private persons; but the grant- 
ing of annuities is likely to be confined to companies organized for 
that purpose (among others), and such companies publish the 
terms on which they will grant annuities, and these terms are uni- 
form, and hence the granting of an annuity will never be the sub- 
ject of a special bargain; and every annuity will be granted on the 
personal credit alone of the company granting it. In short, an 
annuity is never likely in this country to take the form of a rent. 
Indeed, the practice of granting rents is believed never to have 
existed, to any appreciable extent, in this country; and it is not 
likely to exist in the future. 

Returning now to the general question of the jurisdiction of 
equity over rents, it may be said with confidence that the owner 
of a rent of any kind is entitled to have the same paid, if the in- 
come of the land out of which it issues is sufficient to pay it, and 
that it does not lie in the mouth of the tenant of the land to say 
that the income is insufficient. It may be asked, therefore, why 
every owner of a rent is not entitled to invoke the aid of equity as 
of course upon showing that his rent is in arrear; and it may be 
answered, first, that the law of England has shown a full appre- 
ciation of the claims of rent-owners by providing them with an 
extraordinary and exclusive remedy, — one, too, which they can 
themselves enforce without the aid of any court, — and by pro- 
tecting that remedy carefully as well against the frauds of tenants 
as against the competing claims of other creditors, — namely, 
that of distress; and that it is the clear policy of that law to 
require rent-owners to exhaust the remedy thus provided before 
seeking a more specific one against the income of the land; 
and that, while the law of such of our States as still retain the 
remedy of distress is much less pronounced in its favor than 
the law of England, yet it would be clearly against the policy 
of the law in all such States for equity to interfere in favor of 
rent-owners before the remedy by distress has been exhausted. 
Secondly, that in most of our States, as has been seen, land- 
lords can terminate, in a summary manner, their relations with 
tenants who fail to pay their rents, and that a rent-owner who has 
that power cannot invoke the aid of equity, since the law gives 
him all that equity can give him, and even more. Where, however, 
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the right to distrain is not given, or where that remedy has been 
exhausted and still the rent is in arrear, and where the rent-owner 
is not entitled by summary proceedings to recover possession of 
the land out of which the rent issues, and that too by a title unim- 
peachable at law or in equity, it seems clear that he is entitled to 
the aid of equity, for the purpose of securing the application of the 
net income of the land to the payment of the rent. 

It remains to call the reader’s attention briefly to the authorities 
upon the subject of the jurisdiction of equity over rents. Equity 
began to interfere in favor of rent-owners as early as the reign of 
Elizabeth, and the time of Lord Chancellor Ellesmere. At first, 
however, it confined its interference to the cases in which there was 
some obstacle (which equity regarded as technical and unsubstan- 
tial) in the way of a legal remedy. Thus, in Web v. Web! (42 
Eliz.), where a rent was given by will, without any right to distrain, 
or any right to enter for non-payment, and the devisee had not been 
able to obtain seisin, and consequently could neither have a writ 
of assize, nor a writ of annuity, nor an action of covenant, nor an 
action of debt (as the rent was undoubtedly for the life of the 
devisee at least), nor distrain, nor’ enter upon the land, it was 
decreed that the tenant of the land pay the rent, notwithstanding 
the want of seisin in the devisee. So in Ferrers v. Tanner? (44 
Eliz.), which presented substantially the same facts, the plaintiff 
was relieved, though it is not clear what was the relief given. 
According to one book, the defendant was simply decreed to give 
seisin to the plaintiff. The further fact is stated that the devisee 
of the land promised the testator to pay the rent, and thus pre- 
vented his taking other means of securing its payment; and this 
latter fact was regarded as strengthening the case in point of 
jurisdiction. Again, in Shute v. Mallory® (5 Jac. I.), where a 
lessor had assigned his reversion to the plaintiff, and the lessee 
(the defendant) refused to attorn, Lord Chancellor Ellesmere 
decreed him to attorn, and to pay the rent. In the foregoing 
cases, however, it is to be observed that the bill was not founded 
directly upon the ownership of the rent, but upon an equitable 
obligation (z.¢., an obligation imposed upon the defendant by 
equity) either to give the plaintiff seisin and to attorn to him, or 
not to set up the defence of want of seisin or want of attornment. 





1 Moo. 626. 
2 Moo. 626, pl. 85; cited 1 Ch. Cas. 147 (om. Ferris v. Newby), and 3 Ch. Cas. 91. 
8 Moo. 805. 
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Therefore, in strictness, these cases do not belong to the present 
inquiry. 

It is further to be observed that, in such cases, according to 
modern practice, if the merits of the plaintiff's case be contro- 
verted by the defendant, there must be a trial at law, under the 
direction of the court of equity, before final relief can be given; 
and the court of equity, in decreeing a trial at law, will direct that 
the defendant do not set up the defence (¢. g.) of want of seisin, or 
want of attornment. It will be seen, therefore, that the obligation 
which equity enforces in such cases is always negative. If, indeed, 
equity should treat the obligation as affirmative, and decree the 
defendant (e. g.) to give the plaintiff seisin, or to attorn to him, it 
would stop there, and leave the plaintiff to sue at law indepen- 
dently of equity, just as if he had obtained seisin or an attorn- 
ment without the aid of equity; but in modern times equity 
declines to give such relief, and for very good reasons. If equity 
interferes at all, it will insist upon controlling the entire litigation ; 
and if a trial at law is necessary, it will insist upon its being had 
under its own direction. 

If a rent be reserved or granted out of incorporeal property, 
é. g. out of tithes,! or out of a manor in which there are no demesne 
lands, and which consists, therefore, only of a seigniory or services,? 
or out of tolls, as there can of course be no distress, a bill in equity 
to enforce payment of the rent will be entertained. So if an owner 
of rent be unable to identify the land out of which the rent issues, 
because of the uncertainty and confusion of boundaries, and there- 
fore cannot distrain, he will be entitled to come into equity to have 
the boundaries of the land ascertained, and payment of the rent 
enforced. So if the existence of a rent be clearly proved, but it 
cannot be ascertained what kind of rent it is, and hence the owner 
of it cannot distrain, he will be entitled to relief in equity.2 There 
seems to be the same reason for giving relief in equity to an owner 
of rent who has no right to distrain, though there seems to be no 





1 Thorndike v. Allington, 1 Ch. Cas. 79; Busby v, Earl of Salisbury, Finch, 256, 
cited (zom. Berkeley v. Salisbury), 2 Bro. C. C. 518. 

2 Duke of Leeds v. Powell, 1 Ves. 171. 

8 Duke of Leeds v. New Radnor, 2 Bro. C. C. 338. 

* Boreman wv. Yeat, cited 1 Ch. Cas. 145; Cocks wv. Foley, 1 Vern. 359; North v. 
Strafford, 3 P. Wms. 148; Benson v. Baldwyn,1 Atk. 598; Duke of Bridgewater v. 
Edwards, 6 Bro. P. C. (Toml. ed.) 368. 

§ Collet v. Jaques, 1 Ch. Cas. 120; Cocks v. Foley, 1 Vern. 359. 
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authority directly upon the point.1. The absence of English au- 
thority may be due to the fact that no such question can have 
arisen in England since the statute of 4 Geo. II. c. 28,s. 5.2 It 
has been held, in two cases,® that the fact that no sufficient dis- 
tress can be found on land out of which a rent issues, does not 
authorize the owner of the rent to resort to equity for relief; but it 
seems impossible to support these cases upon any principle. It is 
admitted that equity will interfere, if the right to distrain be ren- 
dered fruitless by fraud; and yet fraud does not seem to affect the 
question. The ground upon which a rent-owner must be relieved 
in equity, if at all, is the want of a sufficient remedy at law, and 
whether that ground exists or not, does not at all depend upon the 
conduct of the rent-payer. If, indeed, the supposed fraud could be 
made the ground of relief, the case might be different; but that 
seems to be impossible. To prevent a distress by fraud is, like 
any other fraud, a tort; and, such a fraud having been committed, 
the only way in which equity can relieve against it is by compelling 
the tortfeasor specifically to repair his tort; but how can equity 
compel the specific reparation of such a tort? It was, indeed, 
prayed in one case‘ that a sufficient distress be set out by the 
defendant, but the granting of such relief would clearly be out of 
the question. 

If a court of equity assume jurisdiction of a bill to enforce the 
payment of rent, what will be the relief which it will grant against 
the land out of which the rent issues? It was held in one well 
considered case ® that a sale of the land would be directed, and the 
proceeds of the sale applied to the payment of the rent. But there 
seem to be two serious objections to such a course: Ist, such 
relief is not well adapted to a case where payments in annual, semi- 
annual, or quarterly instalments are to be provided for, perhaps for 
an indefinite period; 2dly, a rent, as has been already seen, is not 
in its nature a charge upon the corpus of the land out of which it 
issues, but merely upon its fruits and income; and when a court of 
equity gives relief upon the foundation of a legal right, it cannot 
extend its relief beyond the legal right. It seems, therefore, that 





1 In Champernoon v. Gubbs, Ch. Prec. 126, the plaintiff’s counsel said: “ If the 
rent had been granted without any clause of distress, or any other remedy at law, he 
might have had relief here.” 

2 See supra, p. 84, n. I. 

8 Davy v. Davy, 1 Ch, Cas. 144; Champernoon v. Gubbs, 2 Vern. 382. 

4 Champernoon v. Gubbs, 2 Vern. 382; Ch. Prec. 126. 

5 Cupit v. Jackson, 13 Price, 721. 
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the appointment of a receiver, and the application through him of 
the net income of the land to the payment of the rent, is the proper 
relief against the land. It seems, however, that, in case of a rent 
reserved, any deficiency of income in any year must be made good 
out of the surplus income of any subsequent year; and, in case of 
a rent granted, if for a limited period of time, it seems that the 
owner of the rent is entitled to receive the net income of the land 
until all arrears of the rent are paid. 

In one case,} the plaintiff prayed the court to decree to him the 
possession and enjoyment of the land until, by receipt of the rents 
and profits, he should be paid what was due to him, and his coun- 
sel cited two unreported cases in which he said such relief was 
given; but this seems to be inadmissible, as going beyond the 

plaintiff’s legal rights; and even if such relief were admissible, 
the appointment of a receiver would be a much more judicious 
course, 

Although a rent-owner is entitled to go into equity only for the 
purpose of obtaining relief against the land, yet, if he obtain relief 
against the land, equity will give him relief also against the defend- 
ant personally, so far as the defendant is by law personally liable 
for the rent. Great care must, however, be taken not to direct a 
defendant, in general and unqualified terms, to pay whatever shall 
be due to the plaintiff, unless the defendant is by law liable for the 
whole of the rent. If the defendant has absolutely covenanted to 
pay the rent, of course he is liable on his covenant, and no difficulty 
will arise. But if his liability is only by reason of his having been 
the assignee of the term on the creation of which the rent was 
reserved, or the grantee of the estate out of which the rent was 
granted, his liability will begin only when the assignment or grant 
is made to him, and it will continue only so long as the term or 
estate remains vested in him; and such a defendant can never be 
directed by the decree in general and unqualified terms to make 
payments of rent thereafter to accrue, for even if the estate remain 
vested in him when the decree is made, it will be liable to be de- 
vested, and his liability thus terminated, at any moment. On the 
other hand, he will be liable absolutely for all the rent that has 
accrued during the time that the estate has been vested in him, 
and his liability will not be limited to his receipts. In short, the 
defendant will either be liable absolutely, or he will not be liable 





1 Champernoon v. Gubbs, supra. 
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at all; and, therefore, there would seem to be no propriety in 
directing him to account for the rents and profits of the land. 

Passing now from the subject of rent to that of tithe, it may be 
remarked that the latter, unlike the former, has ceased to be of 
much practical importance even in England, and hence the law 
applicable to it is chiefly interesting for the principles which it 
involves. 

Attention has already been called to a few points in which rent 
and tithe are alike;! but perhaps their differences are more impor- 
tant than their resemblances. First, rent, as has been seen, is 
created entirely by the acts of the parties interested in it, and its 
form and incidents are such as the parties choose, within the limits 
of the law, to give it. In short, the law has no purpose of its own 
to serve, nor any policy of its own to promote, in regard to rent; 
and in this respect rents may be likened to contracts. In regard 
to tithe, however, it is very different; for every obligation to pay 
tithe is created by the law alone; and hence the nature of the ob- 
ligation is such as the law makes it, while its form and incidents 
are such as the law gives it. Moreover, the law by which the obli- 
gation is created is uniform in its operation, and hence the nature 
of the obligation, and also its form and incidents, are always the 
same; and therefore it follows that the subject of tithe is primarily 
much less complex than that of rent. Indeed, the creation of the 
obligation to pay tithe is simply an act of sovereign power, exer- 
cised at the expense of private persons, but for the benefit of the 
public. In truth, tithe is a species of tax; and the law governing 
it is a part of the public law of the State. According to modern 
ideas, this tax should be collected and applied by public authority ; 
but in fact the right to receive the tithes payable in each parish is 
vested in the parson of the parish as a private right: otherwise 
there would be no propriety in speaking of the subject of tithe in 
this place. 

Secondly, while a rent is generally payable in money, — the 
amount of which is fixed, and constitutes a debt in the strict Eng- 
lish sense, — predial tithe is always by law payable in kind,? z.e., 
it consists of one tenth of the actual produce of the land. Hence 
it is necessary that the tenth part be separated from the other nine 
parts before the tithe-owner can receive his tithe; but the moment 
that a separation takes place, the right of the tithe-owner undergoes 





1 See supra, p. 78. 
2 There seems to be no doubt that rent also was in fact originally payable in kind. 
13 
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a change; for the title to the tenth part then vests in him as its 
owner. Moreover, the separation of the tenth part from the other 
nine parts was a duty imposed upon the tithe-payer (7. ¢., the occu- 
pier or owner of the land); and the performance of this duty 
(which was called the setting out of tithe, and which was the only 
duty or obligation imposed upon the tithe-payer) constituted the 
payment of tithe. 

Thirdly, tithe was originally the mere creature of the canon law; 
and, as that law could not create a real obligation, payment of 
tithe was secured only by means of the personal duty before men- 
tioned, imposed upon the tithe-payer, and enforced by ecclesiastical 
censures, or by such other penalties as the civil power placed at 
the disposal of the canon law judge. Ata very early day, however, 
—as early, indeed, as the time of the Heptarchy,!— the right of 
the Church to receive tithe was recognized in England by the civil 
power, and thus the right became a real obligation, though the 
personal duty still remained as before. 

Fourthly, while the civil power thus changed the nature of tithe, 
it did not provide any new remedy, except indirectly and by way of 
penalty,” for enforcing its payment; and hence a suit in the eccle- 
siastical courts continued to be the ordinary remedy for enforcing 
the payment of tithe until comparatively modern times, when the 
jurisdiction of those courts was superseded by the Court of Chan- 
cery. This change of jurisdiction, however, caused no change in 
the nature of the remedy. The suit for tithe in the ecclesiastical 
courts was founded on the duty to set out tithe, and on the breach 
of that duty by the defendant, and the foundation of a suit in equity 
for tithe is the same. Since, however, a suit in equity for tithe is 
not founded, except indirectly, upon the real obligation to pay tithe, 
this is not the proper place to consider the nature and incidents of 
such a suit, or the reasons for equity’s entertaining it. 

Fifthly, the result therefore is that we have the singular anomaly 
of a real obligation without any remedy against the land on which 
the obligation rests, and consequently without any “ real” security 
for the performance of the obligation. The reasons for this, how- 
ever, are not exclusively historical. From the nature of the 





1 2 Bl. Com. 25, 26; 3 Burn’s Eccl. Law (Phillimore’s ed.), 679. 

2 See 2 & 3 Edw. VI. c. 13,s. 1. By 32 Hen. VIII. c. 7,8. 7, rent-owners were 
authorized in certain cases to bring writs of assize and other appropriate real actions 
to establish their rights; and it was consequently held that ejectment might be brought 
for the same purpose, as a substitute for a real action. 
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obligation, as has been seen, the remedy can be only against 
the products of the land, — not against the land itself. From the 
nature of the obligation also, it is not easy to give the tithe-owner 
any legal claim against the products of the land until the tenth 
part is separated from the other nine parts. Could the ecclesias- 
tical courts, or courts of equity, have enforced specific performance 
of the duty of setting out tithe, or specific reparation of a breach 
of that duty, and thus have afforded to the tithe-owner an effective 
“real” security, at least from the moment when the tithe was set 
out? No,clearly not. First, there is only one time when tithe can, 
in the nature of things, be effectively set out, namely, when the 
crops have been severed from the soil, but still remain in the field 
where they grew; and it is not practicable for any court to compel 
the doing of anything at any precise time. Secondly, for the 
same reason, specific reparation is out of the question. Thirdly, 
the setting out of tithe consfsts of so many particulars, and in- 
volves so much exercise of judgment, care, and honesty, that it 
would be very injudicious for any court to attempt to enforce 
it specifically. 

The conclusion therefore is that a compensation in money 
seems to be the only remedy practicable for a refusal or neglect 
to set out tithe, without a radical change in the nature of the 
obligation itself. 


C. C. Langdell. 
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IMPROVEMENT IN CRIMINAL PLEADING. 


ROM time to time there are sharp expressions of impatience with 


the results of important criminal trials in this Commonwealth.) . 


Such expressions are not so frequent as they well might be. And 
if all of the proceedings in criminal causes, unimportant as well as 
important, were well understood, there is little doubt that dissatis- 
faction would be felt to so great an extent as to create a loud call 
for a revision of our methods. The need of an overhauling be- 
comes apparent to one who examines our present system of crim- 
inal pleading and procedure. There are faults which result in 
positive public harm. That these can be corrected has been and 
is the opinion of those charged with the administration of the law, 
and of students of the system. State officials have made sugges- 
tions of changes, but have limited their recommendations. The 
Supreme Judicial Court has recognized that improvement might be 
made. It is certain that reform must come. There is no sufficient 
reason why it should not be begun at once. 

The first step in criminal procedure for us to consider is the formal 
accusation, which ordinarily is by way of complaint or indictment. 
Informations are so infrequent that there is no occasion to con- 
sider them in this article. No change is needed in the method of 
entering a complaint. The rules with respect to setting out of- 
fences are the same in complaints as in indictments. They will be 
considered hereinafter when the subject of indictment is reached. 

So far as the grand jury — the body which presents the indict- 
ment — is concerned, there is no trouble of consequence. It does 
its duty speedily and well. Although it is influenced to a consider- 
able extent by the advice of the prosecuting officer, there are many 
occasions when it acts independently and to excellent advantage. 
In prosecutions for most offences its acts are satisfactory. In some 





1 This feeling is not confined to this State. There are occasional outbursts of pro- 
test against the way in which the criminal law is administered elsewhere. No one 
could hear the paper recently read before the Unitarian Club in Boston by Ex-Presi- 
dent A. D. White without being strengthened in the conviction that a remedy must be 
sought and applied. The same general defects exist in many of the States. Some 
have special difficulties growing out of local statutes and decisions. With honest effort 
on the part of the Legislatures, most of such difficulties can be remedied. 
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offences they are especially so. In cases arising from alleged vio- 
lation of election laws, and from words and writings in the course 
of political campaigns, the grand jury stands as a safeguard from 
excess of zeal or lack of proper attention on the part of prosecuting 
officers. It relieves them from pressure which, brought to bear in 
the heat of party excitement, is hard to withstand. It is an inde- 
pendent body, responsible to no one, yet bound by rules of law 
furnished by the courts; so that if there should be any inclination 
to act illegally, which very rarely happens, such inclination is held 
in check. As it is not practicable or safe to bring influence to 
bear on the members of this body, the attempt is seldom made. 
The members are selected from the different towns and cities in 
the county. They have peculiar knowledge of local needs, and as 
occasion requires they present public corporate bodies, as well as 
others, for failure to perform their duties, — such as neglect to 
repair ways, provide schoolhouses, and the like. They visit public 
institutions, and give valuable suggestions at times when no formal 
presentment is made. Good results are reached in this quiet and 
effective way. 

It is an ancient institution, which has proved its value by centu- 
ries of satisfactory work. It should not be set aside without good 
reason. Danger may well be apprehended if the power to institute 
public prosecutions be given to one person. 

The first trouble of consequence occurs in drawing the indict- 
ment. This should be plain and simple in its terms; but fre- 
quently it is not. 

The timidity of the pleader, the requirements of pleading at 
common law, and Article XII. of the Declaration of Rights in the 
Constitution of Massachusetts, are the chief obstacles, actual and 
seeming, in the way of improvement. 

The pleader is fearful lest, in departing from time-honored forms, 
he may put the prosecution in peril of failure. He is loth to con- 
struct new forms, and therefore adheres to the antiquated prece- 
dent. As in ancient days the test was whether the case could be 
brought to fit the writ, so now the inquiry many times is whether 
the case fits the form of indictment. The pleading is highly tech- 
nical. It is confused by the variety of forms adopted and rigidly 
adhered to. These are far from uniform. We havea collection of 
precedents adjudged sufficient in form, some of which are plain to 
any one, and others involved and wellnigh unintelligible, except to 
those specially trained in the subject. The latter forms are our 
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concern. Many of them have come down from a time when the 
indictment was in the Latin tongue. They are translations which 
preserve literally the form and construction of the old Latin in- 
dictment. The language is quaint, and requires close attention for 
an understanding of the real nature of the charge. Again, one 
pleader was more prolix than another. But the form, prolix or 
terse, being declared good, was followed, and is followed to-day. 
So there came lack of uniformity. If skilled pleaders had origi- 
nated all of the precedents, it is safe to say that a more uniform 
system would have resulted. 

Many if not most of the forms may be made more simple if the 
pleader will make the effort. But it is not probable that any con- 
certed action will be taken by those who frame the indictments. 
There are occasional instances where the forms are abbreviated. 
They are rare, however. Further brevity should be practised. 
Still the change will necessarily be so extensive that no substantial 
improvement can be expected without legislative action. 


According to Lord Hale, an indictment is a plain, brief, and 
certain narrative of an offence committed by any person, and of 
those necessary circumstances that concur to ascertain the fact and 
its nature. The general principles of pleading with respect to dec- 
larations at common law and to indictments were the same. The 
chief rule was that the indictment should be plain and certain. This 
was required in order that the accused should know what he was 
to answer, that he might not be tried again, that there might be a 
proper judgment, and that posterity might know what law was to 
be derived from the record. The difficulty has been in the appli- 
cation of the rule, simple in itself, but confused in time by the 
variety of forms adopted by those framing the indictments and 
ultimately sanctioned by the courts. It was easy to understand 
and apply the rule so far as it related to time, place, value, and the 
name of the injured person; but the confusion arose when the rule 
was applied to the description of property and of the offence. The 
pleader could state some kinds of property readily enough, but ordi- 
narily he could not specify accurately as to money. He could not 
give an exact description of each bill and coin. And so several 
general descriptions were set forth in the hope that some one 
or more would be proved at the trial.1_ Under the rule of the law, 





1 In indictments for larceny the common allegation is: “—— promissory notes cur- 
rent as money in this Commonwealth, each of the denomination and value of —— 
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proof of one would suffice. Many of these recitals are in use 
to-day. 

It is not worth while to enumerate further instances of expanded 
descriptions of property. The foregoing is sufficient to show that 
a change in the direction of brevity should be made. As for the 
description of the offence, the reader will call to mind the long pre- 
cedents of indictments for manslaughter by negligence, perjury, 
obtaining property by false pretences, and other offences. Counts 
in indictments are multiplied. It is not necessary to use many 
pages of words in such cases! No useful purpose is served 
thereby. Many unnecessary questions are invited at the trial 
which would not arise if the forms were shorter. 

In most statutory offences the indictment is reasonably plain. 
The general rule is that it is sufficient to charge the offence in the 
words of the statute. But there are perplexing exceptions.” 

Undoubtedly, the merciful inclination of the judges in favor of 
life accounts for a large part of the purely technical requirements 
in the old indictments. The technical rules served a justifiable 
and even necessary purpose in restraining the brutal severity of 
the criminal law a century ago. The criminal law of to-day is not 
brutal or unduly severe. Therefore the reason for the rules has 
ceased to exist. Many feel that, in the anxiety for the protection 





dollars,” (the allegation repeated for the several denominations, — two, five, ten, etc.,) 
“a more particular description of which is to said (grand) jurors unknown, —— silver 
coins of the coinage of the United States, each coin of the amount and value of —— 
cents,” and so on, repeating the allegation so as to include the various denominations. 
A statute containing a provision that it shall be sufficient to allege generally money to 
a certain amount, similar to the one relating to embezzlement (Pub. Sts. c. 203, § 44), 
would suffice to correct this practice. 

1 An approved precedent of an indictment for manslaughter by negligence occupies 
nearly five pages, large octavo. Train & Heard, Prec. Indict. 263. A precedent in 
Heard’s Criminal Law, p. 521, contains seven counts, varying in length from a page and 
a half to two pages and ahalf. These forms were taken from Cox’s Criminal Cases, and 
were framed before 1851. They are followed to-day in this State. 

The Maverick Bank prosecutions in the United States courts (Mass.), 1892-93, 
furnish examples of multiplication of counts. Nine indictments, containing one hun- 
dred and eighty-one counts, were found in the District Court against Asa P. Potter. 
One count was nol-prossed and the remaining one hundred and eighty were quashed 
for insufficiency. Two indictments, containing one hundred and ten counts, were found 
against him in the Circuit Court. Fifty-eight of these were quashed. The defendant 
was convicted on fifteen and acquitted on twenty-five. Judgment was entered in his 
favor on twelve. The convictions were set aside for errors which occurred at the trial. 
It should be said that some of the counts set forth different offences. : 

2 Com. v. Doherty, 103 Mass. 433; Com. v. Barrett, 108 Mass. 302; Com. v, Con- 
nelly, 163 Mass. 539. 
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of the rights of the accused, the rights and safety of the public have 
in a measure been lost sight of. The Legislature can give great 
assistance. Is there any good reason why the criminal pleadings 
should not be as plain and simple as the pleadings at law? Time 
and statutes have changed the pleadings in civil actions, so that 
to-day the pleaders state their claims in language readily under- 
stood by the layman. Should the indictment be more involved? 
The office of each is to inform the defendant of that which he is 
charged with having done or failed to do. 

Such unnecessary technical requirements are the source of seri- 
ous public harm.’ This has been recognized from early times. 
Lord Hale observed, “ That in favor of life great strictnesses have 
been in all times required in points of indictments, and the truth 
is that it is grown to be a blemish and inconvenience in the law 
and the administration thereof; more offenders escape by the over 
easy ear given to exceptions in indictments than by their own inno- 
cence, and many times gross murders, burglaries, robberies, and 
other heinous and crying offences escape by these unseemly niceties, 
to the reproach of the law, to the shame of the government, and to 
the encouragement of villany, and to the dishonor of God. And it 
were very fit that by some law this overgrown curiosity and nicety 
were reformed, which is now become the disease of the law, and 
will I fear in time grow mortal without some timely remedy.” ? 

Other writers have recognized the need of thorough change, and 
repeatedly have expressed their opinions in unmistakable language. 
In England, nearly forty-five years ago, Parliament passed an act® 
which brought relief. The workings of the criminal courts under 





1 The recent case of Com. v. Wheeler, 162 Mass. 429, furnishes an example of the 
technical strictness of the law of criminal pleading to-day. The defendant was indicted 
for breaking and entering. The indictment began in the usual way: “ Commonwealth 
of Massachusetts, Worcester ss.” It then described the defendant as of Buckland, in 
Franklin County, and set forth that the offence was committed at “ Westminster, in said 
county.” The court held that the indictment should have been quashed by the Superior 
Court, because it did not allege with sufficient certainty that the offence was committed 
in Worcester County. The court said: “ While the court knows that there is a town 
named Westminster in the county of Worcester, there is no allegation that the offence 
was committed at the town of Westminster, but simply at Westminster, which is not 
alleged to be a town or place within the county of Worcester.” 

2 2 Hale, P. C. 193. 

8 14 & 15 Vict. c. 100. Administration of Criminal Justice Improvement Act, 
Aug. 7, 1851. There is a call for still further change in England. Since this article 
was placed in the hands of the printer, there has appeared in the Law Quar‘erly Review 
for April an article on indictments, by H. L. Stephen, advocating greater simplicity 
and brevity. 
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this and subsequent acts have been satisfactory. It is interesting 
to note the preamble to the act: — 


“Whereas offenders frequently escape conviction on their trials by 
reason of the technical strictness of criminal proceedings in matters not 
material to the merits of the case ; and whereas such technical strictness 
may safely be relaxed in many instances, so as to ensure the punishment 
of the guilty, without depriving the accused of any just means of defence ; 
and whereas a failure of justice often takes place on the trial of persons 
charged with felony or misdemeanor by reason of variances between the 
statement in the indictment on which the trial is had and proof of names, 
dates, matters, and circumstances therein mentioned, not material to the 
merits of the case, and by the misstatement whereof the person on trial 
cannot have been prejudiced in his defence ; be it therefore enacted,” etc. 


Many of the evils removed by this statute in England exist with 
us to-day. Guilty persons are acquitted in consequence of the lack 
of proper and reasonable rules ‘of law in this regard. The extent 
of this failure of justice is not easily ascertained. Our published 
reports show only the cases wherein the justices presiding at the 
trials have ruled in favor of the Commonwealth. They do not show 
the cases wherein the rulings have been favorable to the accused. 
Hence many cases in which the prosecution has been delayed or 
defeated on account of some technical defect or error not going to 
the merits of the case are not known to the public. That is to 
say, the reasons for'the delay or failure are not known. The public 
finds fault somewhat blindly, but after all justly. For it is a public 
misfortune when a guilty person escapes punishment through a 
mere technicality. 

Legislation alone can cure these evils. Some statutes in this 
direction have already been enacted. These have done good, but 
they are not comprehensive enough. 


We have seen that the pleaders, through fear of possible failure, 
were led to perpetuate the redundancy of some of the ancient 
forms, — a redundancy nor required by the law, — and have noted 
the confusion which arose therefrom. We have also seen the harm 
resulting from the actual requirements of the common law. It now 
remains to consider the constitutional objections. 

Article XII. of the Declaration of Rights has seemed to be an 
obstacle in the way of further reform. It is believed, however, that 
the obstacle is seeming rather than real, and also that a brief 
examination of this subject matter will show that the objection to 

14 
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change assumes constitutional difficulties which do not exist; 
that these from frequent assertion have acquired thereby a certain 
degree of respect. Certainly useful changes have been prevented 
by this assumption of difficulty. The objection is that simplyfying 
the indictment to any considerable extent would be contrary to 
that article, and consequently unconstitutional. It therefore is 
necessary to see what the article is, and what it means. The 
portion which concerns us is that the crime shall be “ fully and 
plainly, substantially and formally described.” These few words 
have stood in the way of the enactment of statutes, and have been 
the béte noire of pleaders. Fortunately the courts have given their 
interpretation of the meaning of the words from time to time. 
More than sixty years ago it was said of the article: — 


“Whilst it is important to the administration of public justice and the 
reasonable execution of the laws that indulgence should not be too readily 
yielded to mere technical niceties and subtleties, it is also important that 
every man accused of crime should have a reasonable opportunity to 
know what the charge is, that he may not be called to meet evidence at 
the trial that he could not have anticipated from the charge, that the 
court may know what judgment to render, and that the party tried and 
either acquitted or convicted may be enabled, by reference to the record, 
to shield himself from any further prosecution for the same offence.” * 


Again, it was said by the same justice : — 

“The object of the Declaration of Rights was to secure substantial 
privileges and benefits to parties criminally charged ; not to require par- 
ticular forms, except where they are necessary to the purposes of justice 
and fair dealing towards the persons accused, so as to ensure a full and fair 
trial.” ? 


In Com. v. Robertson,® where the Attorney General broke away 
from some of the technical allegations until then incorporated in 
indictments for murder, the indictment was held good, and within 
the constitutional limit. Knowlton, J., said: ‘“ The provisions of 
Article XII. of the Declaration of Rights, which secure to the 
accused person the right to have his crime or offence ‘ fully and 
plainly, substantially and formally described to him,’ only require 
such particularity of allegation as may be of service to him in 
enabling him to understand the charge and to prepare his defence.” 





1 Shaw, C. J., in Com. v. Phillips, 16 Pick. 211, 214 (1834). 
2 Com. v. Holley, 3 Gray, 458. 
3 162 Mass. go. 
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The indictment in this case was as follows :— 


“That Daniel M. Robertson of New Bedford in the county of Bristol, 
at New Bedford in the county of Bristol, on the ninth day of September 
in the year of our Lord eighteen hundred and ninety-three, in and upon 
one Mary Robertson, feloniously, wilfully, and of his malice aforethought 
an assault did make, and with a certain weapon, to wit, a knife, which 
the said Daniel M. Robertson then and there held, her, the said Mary 
Robertson, feloniously, wilfully, and of his malice aforethought did strike, 
cut, stab, and thrust in and upon the head of her, the said Mary Robert- 
son, giving to her, the said Mary Robertson, by the striking, cutting, 
stabbing, and thrusting in and upon the head of her, the said Mary 
Robertson, one mortal wound, of which said mortal wound the said Mary 
Robertson then and there died. 

“And so the jurors aforesaid, upon their oath and affirmation aforesaid, 
do say that the said Daniel M. Robertson the said Mary Robertson, in 
manner and form aforesaid, then and there feloniously, wilfully, and of 
his malice aforethought did kill and murder, against the peace of said 
Commonwealth, and contrary to the form of the statute in such case made 
and provided.” 


Prior to Com. v. Robertson the form in use was substantially like 
the following :— 


“That William Coy of Westfield aforesaid, on the thirtieth day of 
August in the year of our Lord one thousand eight hundred and ninety- 
one at Washington aforesaid in the county of Berkshire aforesaid, with 
force and arms in and upon one John Whalen feloniously, wilfully, and of 
his malice aforethought, did make an assault, and that he the said William 
Coy then and there with a certain axe which he the said William Coy in 
his hands then and there had and held, him the said John Whalen in and 
upon the head of him the said John Whalen, on the left side of the head 
of him the said John Whalen in front of the ear, and near to the left ear 
of his the said John Whalen’s said head then and there feloniously, wil- 
fully, and of his malice aforethought did strike, giving unto him the said 
John Whelan then and there at Washington aforesaid in the county of 
Berkshire aforesaid, with the axe aforesaid, by the stroke aforesaid, in 
the manner aforesaid, in and upon the head of him the said John Whalen 
on the left side of his said head and in front of and near the left ear of 
his the said John Whalen’s said head, one mortal wound of the length of 
four inches, of the breadth of one inch, and of the depth of one half-inch, 
of which said mortal wound the said John Whalen then and there instantly 
died ; and so the jurors aforesaid, upon their oath aforesaid, do say and 
present that the said William Coy him the said John Whalen in manner 
and form aforesaid then and there at Washington aforesaid, feloniously, 
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wilfully, and of his malice aforethought, did kill and murder against the 
peace of said Commonwealth, and contrary to the form of the statute in 
such case made and provided.” ? 


In England the statutes provide that in indictments for murder 
it is not necessary to set forth the manner in which or the means 
by which the death of the deceased was caused, but it is sufficient 
to charge that the defendant did feloniously, wilfully, and of his 
malice aforethought kill and murder the deceased. 

A statute like this, if passed by our Legislature, would probably 
be declared unconstitutional. The indictment with us must contain 
some description of the act. An indictment setting forth that the 
defendant at a time and place stated, feloniously, wilfully, and of his 
malice aforethought assaulted the deceased and feloniously, wilfully, 
and of his malice aforethought killed and murdered him by striking 
him on the head with an axe, would seem to preserve all the con- 
stitutional rights of the defendant, and ought to be sufficient if 
authorized by statute. A slight change would suffice to make the 
charge murder in the second degree. The latter charge cannot be 
made under our present practice. 

Information of the charge is what must be given. If this is 
provided, the constitutional limit is not passed. But the essential 
matters must be stated; if any of these are omitted, the limit is 
transgressed. Where the statute provided that a person convicted 
of drunkenness should be punished by a fine of one dollar, and also 
that, if the person had been convicted of drunkenness twice within 
the twelve months next preceding such conviction, he should be 
punished more severely, and the same statute provided that it 
should not be necessary to allege in the complaint the previous 
convictions, it was held that the latter clause was in conflict with 
the Declaration of Rights, and therefore void.2— The reason for this 
is obvious. When a statute imposes a higher penalty upon a third 
conviction, it makes the former convictions a part of the character 
of the crime intended to be punished. They are « sential to the 
offence, and therefore must be stated. It does not follow, however, 
that the recital must be long. Information of the charge is what 
must be given, and this is all. In imparting this, simple and direct 
statement surely ought to be used. This is conveyed by some 
words which in themselves are descriptive. Words of art like 





1 Com. v. Coy, 157 Mass. 200. 2 Com. v. Harrington, 130 Mass. 35. 
8 Com. v. Walker, 163 Mass. 226. 
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“burn” in arson,! “ assault,” “break,” “enter,” furnish all the 
information which the defendant can require so far as the indict- 
ment is concerned. No description of the means employed to 
cause the burning, assault, etc., need be set out. Other words and 
expressions will occur to the reader. Why should the long recitals 
given in the precedents be necessary in charging embezzlement, or 
perjury, or homicide? Many of them are not essential. Instead of 
furnishing certain information, as construed by the courts, they lend 
uncertainty to the proceedings. In some few cases a curious result 
has been reached. The rule requiring certainty of statement has 
been perverted by excess of allegation so as to cause uncertainty at 
the trial. The courts have been unwilling that the meritorious case 
should fail by reason of some variance between an unnecessarily 
detailed statement in the indictment and the proof at the trial, and 
so have decided that the variance is not material. There are many 
instances where they have said that the variance between the 
allegation and the proof is immaterial if the proof shows the thing 
to be of the same general nature. In homicide, where the charge 
is causing death by throwing on the floor, proof of death caused by 
throwing upon a chair is sufficient? But the decisions are not 
uniform in this regard. It is not within the plan of this article to 
undertake to reconcile them. Although in an indictment for the 
larceny of a horse, it is not necessary to allege the color of the 
horse, yet, if the color is stated, it must be proved. Other cases 
might be cited.* It is familiar that, with few exceptions, allegations 
of time and place need not be proved, if the offence is not barred 
by the statute of limitations, and was committed within the county 
where the indictment is found. 

That the Legislature may deal with the matter of criminal plead- 
ing, provided the constitutional provision is not violated, is beyond 
question. And thus acts may be passed which will not operate to 
relieve the pleader from imparting the information which we have 
seen is required to be given to the person accused. The court has 





1 The following is the precedent for arson at common law. It has done long and 
faithful service. “That A. B.,” of etc., on etc., at etc., “feloniously, wilfully, and 
maliciously did set fire to and burn the dwelling-house of one C. D., there situate.” 
This is a model. One wonders why such simplicity of form is not the rule, instead of 
the exception. 

2 Com. v. McAfee, 108 Mass. 458. See also on this subject Com. v. Morgan, 149 
Mass. 314, and Com. wv. Noble, 165 Mass. 13. 

8 See Com. v. Wellington, 7 Allen, 299; Com. v. Morgan, 149 Mass. 314; Com. v. 
Noble, 165 Mass. 13. 
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spoken of this. ‘“ We do not think it needs argument to show 
that the Legislature may dispense with a purely formal averment 
which would give the defendant no additional information, and the 
omission of which would not prejudice him.” } 

The office of the indictment being principally to convey informa- 
tion of the charge to the defendant, so that he may be prepared at 
the trial, it would seem that no constitutional right is impaired if 
the description of the offence is made as accurate as the proof 
required. Cases have arisen where conviction was practically 
impossible if the rule of the common law were to be observed. So 
it was necessary to provide for such cases by statute. The courts 
have been asked to declare such statutes unconstitutional. It is 
instructive to read what they have said. 

By St. 1864, c. 250, § 1, (Pub. Sts. c. 214, § 26,) it was provided: 
“No variance between any matter, in writing or in print, produced 
in evidence on the trial of any criminal cause, and the recital or 
setting forth thereof in the complaint, indictment, or other criminal 
process whereon trial is had, shall be deemed material: provided, 
that the identity of the instrument is evident, and the purport 
thereof is sufficiently described to prevent all prejudice to the 
defendant.” An indictment was found charging the defendant 
with having in his possession with unlawful intent counterfeit 
bank bills. A copy of the bill was given in which a name on the 
bill was stated to be P. E. Spinner. At the trial it appeared that 
the name on the bill was F. E. Spinner. The defendant contended 
that there was a fatal variance, and that the statute, so far as it 
affected this question, was unconstitutional. The court refused to 
adopt this view of the statute. ‘We entertain no doubt of the con- 
stitutionality of this section [one], which promotes the ends of jus- 
tice by taking away a purely technical objection; while it leaves 
the defendant fully and fairly informed of the nature of the charge 
against him, and affords him ample opportunity for interposing 
every meritorious defence. Technical and formal objections of 
this nature are not constitutional rights.” * 

For many years the following statute has been in force substan- 
tially as it is given in Public Statutes, c. 203, § 44:— 


‘“‘TIn prosecutions for the offence of embezzling, fraudulently converting 
to one’s own use, or fraudulently taking and secreting with intent so to 





1 Holmes, J., in Com. v. Freelove, 150 Mass. 66. 
2 Com. v. Hall, 97 Mass. 570; Foster, J., p. 573- 
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embezzle or convert the bullion, money, notes, bank notes, checks, drafts, 
bills of exchange, obligations, or other securities for money, of any person, 
bank, incorporated company, partnership, city, town, or county, by a 
cashier, or other officer, clerk, agent, or servant of such person, bank, 
incorporated company, partnership, city, town, or county, it shall be 
sufficient to allege generally in the indictment an embezzlement, fraudu- 
lent conversion, or taking with such intent, of money to a certain amount, 
without specifying any particulars of such embezzlement; and on the 
trial evidence may be given of any such embezzlement, fraudulent con- 
version, or taking with such intent, committed within six months next 
after the time stated in the indictment ; and it shall be sufficient to main- 
tain the charge in the indictment, and shall not be deemed a variance, if 
it is proved that any bullion, money, notes, bank note, check, draft, bill of 
exchange, or other security for money of such person, bank, incorporated 
company, partnership, city, town, or county, of whatever amount, was fraud- 
ulently embezzled, converted, or taken with such intent, by such cashier, or 
other officer, clerk, agent, or servant, within said period of six months.” 


It was contended in Com. v. Bennett,! that this statute was un- 
constitutional. The allegation in the indictment was “ certain 
money to the amount and value of twenty-five thousand dollars .. . 
did embezzle and fraudulently convert to his own use.” This was 
held sufficient under the statute. With reference to the claim of 
unconstitutionality, the court said, “‘ Nor is it open to the objection 
that the offence is not set forth ‘fully and plainly, substantially 
and formally,’ as required by the Declaration of Rights, Art. XII. 
The defendant, if he had desired, could have applied for a specifica- 
tion of the particular acts relied on by the government, as may be 
done in other cases where the offence is of a general nature, and 
the charge is in general terms. Such an application might have 
been made at the trial, and granted by the court if in its discretion 
the circumstances of the case required it.” 

The power of the court to order specifications is undoubted, and 
has been exercised from early times; so no surprise is waiting the 
defendant at the trial in cases where the allegation is general.? 
From these cases it is reasonably plain that the courts will sanction, 
and even welcome, statutes which will assist in simplifying criminal 
pleading and procedure; and that, if the statute provides that the 
real and substantial elements which go to make up the offence are 





1 118 Mass. 443. 
2 See Com. v. Snelling, 15 Pick. 321, where the defendant, who had been indicted for 
publishing a libel, was required to furnish specifications in support of justification. 
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to be set out, the courts will not declare it void as infringing the 
constitutional provision. 

There is much to be done. With proper legislation the present 
formal requirements can be done away with and the substantial 
matters only retained. Prominent among the offences needing 
radical treatment are embezzlement and false pretences. With such 
legislation, forgery, perjury, and many offences will not present the 
difficulties which now exist. No substantial rights will be taken 
from the accused, and the public will derive a great benefit. 

Much delay would be saved if trivial and purely formal mistakes 
in the indictment could be amended. It is generally assumed that 
there is no power to allow this to be done. It is not so clear, how- 
ever, that the Legislature may not empower the court to cause such 
amendments to be made. In Com. v. Holley,! a statute authorizing 
amendment was upheld. The indictment in that case was found 
under St. 1852, c. 322, § 12, and charged the defendant with being 
a common seller of intoxicating liquor, and set forth a prior convic- 
tion. The statute provided a higher penalty for a second offence 
of this nature; therefore the recital of the former conviction was 
essential. There was an error in this recital. The prosecuting 
officer was allowed to amend. The statute authorized this. The 
constitutionality of this provision of the statute was attacked; but 
the court upheld it. Shaw, C. J., in delivering the opinion, said 


(p- 459): — 


“ But the court are of opinion that the statute is not open to this ob- 
jection. . . . The statute certainly intends to punish a party, on a second 
conviction, with greater severity than on the first, and therefore it is proper 
that the accused should understand from the indictment that he is charged 
with an offence aggravated by the fact of a prior conviction. ... But 
such prior conviction is a collateral fact, which can only be proved by 
record, and therefore, in whatever form it is alluded to or mentioned in 
the indictment, it must be made certain by the record, when produced. 
There is no danger, therefore, that a party can be injured by such an 
amendment, because it must conform to the record ; otherwise the record 
will not prove it, or sustain the averment of a former conviction. It is a 
part of the indictment which derives increased weight from the finding of 
the grand jury, and one upon which they pass no judgment, but merely 
report the prior conviction, to be verified and identified wholly by the 
production of the record. The great principle asserted by the Declaration 
of Rights is that no mau shall be put to answer a criminal charge until 





1 3 Gray, 458. 
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the criminal evidence has been laid before a grand jury, and they have 
found probable cause, at least, to believe the facts true on which the 
criminality depends. But, in setting forth a former conviction, they aver 
no fact resting on testimony, except that of identity of the person charged 
with the person before convicted. That fact being found, all the particu- 
lars respecting the former conviction, as to the nature of the crime, the 
time and circumstances of its commitment, the time when and the court 
before whom the conviction was had, and the sentence awarded, must be 
proved by matter of record, altogether more certain than any finding of a 
grand jury, upon an ex parte hearing, possibly can be, and such prior con- 
viction, being a judgment against the party himself, is necessarily one of 
which he is conversant, and by which he is conclusively held.” 


This case is certainly an authority in favor of the right of the 
Legislature to authorize the amendment of an indictment. The 
amendment allowed was not one of form merely. As we have seen 
before, the subject matter of the amendment was a necessary part 
of the indictment.! It was essential to allege and prove that a prior 
conviction had been had, and that the defendant was the person 
who had been convicted. The identity of the defendant was a sub- 
stantial issue. If the government failed to prove this, the case was 
not within the statute. In trials under the Habitual Criminals Act 
this issue of identity sometimes is tried at great length. This act 
provides that whoever has been twice convicted of crime, sentenced 
and committed for terms of not less than three years each, shall 
upon conviction of a felony be punished by imprisonment in the 
state prison for twenty-five years. 

This case of Com. v. Holley has not been questioned in this State. 
It has been cited with approval.? If an amendment may be per- 
mitted in such a case, it is reasonable to suppose that it may be 
allowed in a pure matter of form. Legislation authorizing amend- 
ments in formal matters would advance greatly the administration 
of the criminal law. 

The work of reform should not be confined to procedure. Much 
ought to be done with reference to the substantive law of crimes. 
For example, the technical distinction between larceny, embez- 
zlement, and false pretences—which are merely different forms 
of theft— should be abolished. But to examine this subject thor- 
oughly would extend this article beyond reasonable bounds. 





1 Com. v. Harrington, 130 Mass. 35. 
2 Com. v. Hall, 97 Mass. 570; Com. v. Harrington, «di supra. 
15 
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The purpose of the writer has been to show that evils exist in 
our present system of criminal pleading, and to point out a remedy. 
That it will be a laborious task to frame statutes which will render 
the pleading plain and direct, and the forms simple and harmo- 
nious, is thoroughly appreciated. It is believed, however, that this 
can be done. Is it not worth while to make the attempt? In- 
creased efficiency in the enforcement of our criminal laws is surely 
to be sought. <A successful result would mean an immense pub- 
lic gain. 

Franklin G. Fessenden. 
March 7, 1896. 
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FORBEARANCE TO SUE. 


S forbearance to sue upon an unenforceable cause of action a 
sufficient consideration for a promise ? Many respectable au- 
thorities declare that it is not; and such is generally the language 
of text-books on this subject. See also Davisson v. Ford,! Long v. 
Towl,? and Harris v. Cassady,’ for general statements of the same 
doctrine. One of the strongest cases on this side of the question is 
Palfrey v. Portland, Saco, & Portsmouth R. R.Co.* The plaintiff’s . 
husband, an employee of the defendant, was killed while on duty, 
through the defendant’s negligence. The defendant, “in consider- 
ation of the premises and of her forbearance to sue it,’ promised 
to pay the widow fifty dollars a month during her life, which it did 
for several years, and then discontinued payment. In a suit by 
her on such contract (not in tort as the report states), it was held 
she could not recover; because, the death of her husband being no 
foundation for an action for damages,® she could not have recovered 
in her forborne suit, and therefore the defendant’s promise was 
“ without consideration and void”; citing Tooley v. Windham,® 
and Hammon v. Roll.’ 

In Dunham wv. Johnson,’ Allen, J., says, ‘“‘ Whether forbearance 
to prosecute a groundless claim is sufficient consideration for a 
promise to pay money, or under what circumstances forbearance 
to sue a doubtful or contested demand will be sufficient, it is not 
necessary to consider,” and Palfrey’s case is cited, without comment. 

In Hammon v. Roll, supra, C held the joint and several bond of 
A and B, and released A therefrom. Afterwards B, in considera- 
tion that C would forbear the collection of said bond till a certain 
day, promised to pay it at that time; but in assumpsit upon such 
promise it was held that, as the bond was entirely discharged by the 
release to A, there was no longer a debt which could be recovered 
of B, and the promise to forbear was no consideration for B’s new 
promise to pay. See Herring v. Dorell.® 

In Loyd v. Lee,” forbearance to sue a note given by a married 





1 23 W. Va. 617. 5 y Cush. 475. 8 135 Mass. 313. 
2 42 Mo. 545- 6 Cro. Eliz. 206; 2 Leon. 105. % 8 Dowl. Pr. C. 604 (1840). 
8 107 Ind. 158. 7 March, 202. 10 1 Str. 94. i 


4 4 Allen, 55 (1862). 
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woman was held, at Nisi Prius, not to be a good consideration for 
her promise to pay, made when sole; since the note was absolutely 
void in the first instance. 

In Mulholland v. Bartlett,! the defendant was threatened with 
a suit upon a claim against a firm in which he was not a partner, 
and for which he was in no way liable. He gave the plaintiff a 
written agreement to pay the claim “to avoid the trouble and an- 
noyance of defending myself at law, from being made liable as a 
partner in said firm.” This was held not binding for want of con- 
sideration. And see Bates v. Sandy.? 

Jones v. Ashburnham,’ sometimes cited on this side of the ques- 
tion, turned really upon the fact that, although the plaintiff had a 
just and valid claim due from a deceased person, yet at the time he 
promised to forbear suing on it no administrator or representative 
of such person had been appointed who could be sued, and therefore 
there could be no forbearance to sue when no suit could even be 
brought, and so the promise of the defendant to pay the debt in 
consideration of a promise to forbear was without consideration. 
Rosyer v. Langdale‘ is much like it. See Schroeder v. Fink,® and 
Nelson v. Serle,’ which may well rest on the same ground. 

Of course, if a plaintiff ‘“ well knew” or really believed he had 
no cause of action, he could not recover for forbearing to sue upon 
it, as that would be a gross fraud, and merely blackmail. Wade v. 
Simeon;’ Ormsbee v. Howe;* Ex parte Banner;® Headley v. 
Hackley.” 

Perhaps the same rule would apply in a somewhat less degree, 
if the plaintiff had not the slightest reason to believe he had a good 
cause of action. 

On the other hand, reason and analogy seem to suggest, and 
the more modern authorities hold, that, if a meritorious claim is 
made in good faith, a forbearance to prosecute it may be a good 
consideration for a promise, although on the facts or on the law the 
suit would have failed of success. 

In McKinley v. Watkins," it was held that a forbearance to sue 
by one who erroneously but honestly supposes he has a good cause 


of action is a good consideration for a promise. And see Miller v. 
Hawkes.” 








1 74 Ill. 58 (1874). 5 60 Md. 436. 9 17 Ch. D. 480, 

2 27 Ill. App. 552 (1888). © 4M. & W. 795. 10 50 Mich. 43. 

8 4 East, 455 (1804). 72C. B. 548. 11 11 Ill. 140 (1851). 
* Style, 248. 8 54 Vt. 182. 12 66 Ill. 185 (1872). 
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In Cook v. Wright,! the defendant was agent for a Mrs. Bennett, 
the owner of certain houses in front of which paving work had been 
done by the plaintiffs, as trustees of the parish, under the White- 
chapel Improvement Act of 1853, to the amount of seventy pounds, 
for which the “ owner” was liable by the act. The defendant was 
tenant of one of the houses, and the trustees contended that he was 
an owner thereof under the act, and threatened to sue him, unless 
he gave his notes for thirty pounds, to which the claim was reduced. 
Thereupon he requested time, which was given him, and he gave 
his own notes for thirty pounds, on time, the first of which was paid. 
“ At the trial, it appeared that he was not the owner of the houses, 
and was not personally liable under the act, and that in point of 
law the plaintiffs were not entitled to claim the money from him 
though they honestly believed that the was personally liable and 
intended to take legal proceedings against him for the amount.” 
It also appeared that the defendant did not believe he was liable, 
and gave the notes solely to avoid being sued. After full argument 
in the Queen’s Bench, it was held that the notes were on good con- 
sideration, being given “ in order to avoid the expense and trouble 
of legal proceedings against himself”; Blackburn, J., saying, “ If 
the suit had been actually commenced the point would have been 
concluded by authority.” But that fact was held immaterial, the 
same judge saying, “ It is detriment to the party consenting to a 
compromise arising from the necessary alteration in his position 
which in our opinion forms the real consideration for the promise, 
and not the technical and almost illusory consideration arising from 
the extra costs of litigation.” Cockburn, C. J., and Wightman, J., 
concurred. Here there was indeed a legal cause of action against 
Mrs. Bennett, the owner, but there was none against the defendant 
personally, and he did not believe there was, and his own notes 
were given solely to avoid a suit against himself. 

In Callisher v. Bischoffsheim,? the plaintiff, believing that a cer- 
tain sum was due him from the government of Honduras, was about 
to take legal proceedings against said government to collect the 
same; whereupon the defendant, “ in consideration that the plain- 
tiff would forbear from taking such proceedings for an agreed time, 
promised to deliver to the plaintiff certain securities, called Hon- 
duras Railway Loan Bonds, to the amount of six hundred pounds,” 
etc. Ina suit for a breach of this promise, it was admitted (by a 





11 B. & S. 559 (1861). 2L. R. 5 Q. B. 449 (1870). 
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demurrer) that “no money was due the plaintiff from the Hondu- 
ras government,” but it was held that the forbearance, notwith- 
standing, was a good consideration for the promise; Cockburn, 
C. J., saying, “ When a person forbears to sue he gives up what 
he believes to be a right of action, and the other party gets an ad- 
vantage, and, instead of being annoyed with an action, he escapes 
from the vexations incident to it.’ Blackburn, Mellor, and Lush, 
JJ., concurred. Judgment for the plaintiff. In this case the plain- 
tiff had no legal cause of action against any one, which is still 
stronger than Cook v. Wright. The same principle was approved 
and acted upon in Rue v. Meirs.? 

In Ockford v. Barelli,? the plaintiff had married the defendants’ 
father while his first wife was still living, though supposed to be 
dead. Upon the subsequent death of her de facto husband, she 
made a claim, as widow, for a third of his estate, believing that 
she was lawfully entitled to it. Thereupon the defendants, heirs 
to the estate, gave her the following agreement: “ In consideration 
of your abstaining from making, and forbearing to make, any claim 
against our late father’s estate, we hereby respectively undertake 
to pay you over one third of the net value and proceeds of the 
estate up to the time of his decease.” Upon the authority of Cal- 
lisher v. Bischoffsheim, the forbearance was held a good consider- 
ation for the promise, after a full argument and citation of the 
authorities by the Court of Exchequer. It is not easy to recon- 
cile this case with Palfrey’s case, before cited. 

In Miles v. New Zealand Alford Estate Co.,? the cases of Cook 
v. Wright, Callisher v. Bischoffsheim, and Ockford v. Barelli, were 
distinctly approved in separate judgments by Cotton, L. J. (p. 282), 
by Bowen, L. J. (p. 291), and by Fry, L. J. (p. 297) ; and the doc- 
trine is declared that a dona fide compromise of a real claim is a 
good consideration, whether the claim would have been successful 
or not. 

If a creditor honestly, though erroneously, supposing his claim 
is not yet barred by the Statute of Limitations, proposes to sue it 
and the debtor writes him, ‘‘ Your claim is too old, but it will cost 
me fifty dollars to defend a suit, and if you will forbear to bring 
suit, I will pay you twenty-five dollars for such forbearance,” and 
the creditor does so, can he not recover the twenty-five dollars? 





1 43 N. J. Eq. 377 (1887). 8 32 Ch. D. 269 (1886). 
2 25 L. T. Rep. 504 (1871); 20 W. R. 116. 
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In Hewett v. Currier,! it was held that forbearance by a sud- 
contractor to file a claim for a lien, to which he supposed himself 
entitled upon a building for which he had furnished materials, is a 
sufficient consideration for a promise by the owner to pay the 
amount due, though it afterwards appears that such sub-contractor 
was not entitled to a lien. And see Young v. French,? and Fish 
v. Thomas.® 

In Bellows v. Towles,‘ it was held that, if A honestly believes 
that he has good and reasonable ground to oppose the probate of 
a will on the ground of undue influence, a promise to pay him five 
thousand dollars if he will not make such opposition is binding, 
whether there was or was not any valid ground for opposing 
the will. 

This view brings the doctrine of “ forbearance without suit” 
into harmony with that of a “compromise of an existing suit,” 
which it so much resembles. For it is well settled that a prom- 
ise to pay part of a claim by way of compromise of a pending suit 
is binding, even though the suit was not well founded, and the 
plaintiff therein would not have succeeded. In other words, the 
validity of the original claim, either in fact or in law, cannot be 
litigated in the suit for the compromise amount. Longridge v. 
Dorville; 5 Stewart v. Ahrenfeldt; ® Feeter v. Weber;? Barlow v. 
Ocean Ins. Co.; § Grandin v. Grandin ;® Prout v. Pittsfield Fire Dis- 
trict. What substantial difference is there between forbearance 
to further prosecute a suit, and forbearing to commence a suit at 
all? All the reasons which govern the one apply equally to the 
other. Still less does that difference seem, when we remember that 
a compromise, specifically so called, may be made before as well as 
after a suit has been commenced. Cook v. Wright; Easton v. 
Easton; Grandin v. Grandin.“ Is it not a distinction without a 
difference? 

Still more does forbearance to sue resemble a compromise when 
the agreement is to perpetually forbear, and the promise is to pay 
therefor a stated sum, without reference to the amount of the claim 
made. Ifthe mere surrender of an unenforceable claim is a good 





1 63 Wis. 387 (1885). ® 4 Denio, 189 (1847). 10 154 Mass. 453, and cases cited. 
2 31 Wis. IIT. 7 78 N. Y. 334 (1879). 11 1 B. & S. 559. 

8 5 Gray, 45. 8 4 Met. 270 (1842). 12 112 Mass. 438. 

# 55 Vt. 391 (1883). ° 49 N. J. Law, 508 (1887). 18 46 N. J. Law, 538. 

5 5 B. & Al. 117 (1821). 
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consideration for a new promise, as held in Haigh v. Brooks,’ Wil- 
ton v. Eaton,? Churchill v. Bradley,* and many other cases; if the 
formal release under seal of an unfounded claim forms a sufficient 
consideration for a promise, as so often held; if a covenant under 
seal never to sue a claim, which is in law not enforceable, is a good 
consideration, why is not a simple agreement to forever forbear to 
sue a meritorious claim, honestly made, though invalid in law, a 
good consideration to pay for such forbearance? May we not, 
therefore, reasonably conclude that a perpetual forbearance to sue 
a claim honestly and fairly made is a good consideration for a 
promise to pay for such forbearance, although the suit forborne 
would have proved unsuccessful? 
Edmund H. Bennett. 


Boston, June, 1896. 





1 10 Ad. & El. 309; 2 Perry & Dav. 477. 8 58 Vt. 403. 
2 127 Mass. 174. 
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AMERICAN Bar AsSOcIATION. —The meeting of the American Bar 
Association at Saratoga on August 19th-22d promises to be of extraor- 
dinary interest. The Lord Chief Justice of England, Lord Russell, is 
coming over to deliver the annual address. He will probably be accom- 
panied by three or four prominent members of the English Bar. 





Pustic OrFicE A Pustic Trust. — That the State employs officials in 
order that they may serve it, and through it the people, needs scarcely 
to be said. The proposition, on the contrary, that it is any part of the 
real purpose of public office to provide officials with salaries, is condemned 
by its very statement. It is fortunate that the action of the Massachu- 
setts Legislature in taking the last step, the step which made it clear be- 
yond reasonable doubt that, in ordering the preference of veteran soldiers 
of the late war, it was not concerned with their fitness for office, and the 
step which could only be justified by regarding good government and 
competent service as immaterial has met from a unanimous decision of 
the Supreme Court of the State with the rebuke that it deserved. Brown 
v. C. T: Russell, Fr. et al., Civil Service Commissioners (not yet reported). 

The law (chapter 501 of 1895) made mandatory the appointment of 
any veteran, however unfit, who applied for any office and filed with his 
application the recommendation of any three citizens “ of good repute.” 

The particular application of this which came before the court was to 
an office requiring peculiar capacities, that of state detective, and the very 
ludicrousness of the idea that any veteran of the late war whom any 
three citizens “of good repute” would certify to be fit must needs be 
appointed a detective without regard to his fitness may have helped to 
secure the unanimity of the decision. Clearly one must stop somewhere. 
The Attorney General (who argued for the constitutionality of the law) 
is protected by the Constitution. But the public service would get into 
a sorry state if any veteran could insist on being appointed Assistant 

16 
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Attorney General. And if the legislature should seriously enact that 
judgeships of the Superior Court should be open only to veterans, and 
solely in the order of priority of application or of distinction in the late 
war, the absurdity, which exists equally in the law just condemned, would 
be patent even to the most misguided patriot. 

The case against the law was also made stronger by the sixth article of 
the Massachusetts Bill of Rights. ‘No man nor corporation nor asso- 
ciation of men have any other title to obtain advantages or particular 
and exclusive privileges distinct from those of the community than what 
arises from the consideration of services rendered to the republic.” This 
the court, aided by the slightly different phrasing of the Virginia Bill of 
Rights of 1776, whence the provision was taken, holds to mean services 
rendered as a condition concurrent with exclusive privileges, pointing out 
very justly that the other construction would justify a life peerage and 
similar grants of privilege. ‘Taking everything together, then, the court 
has made its decision impregnable, although perhaps a little narrow in its 
insistence on all the aspects of the particular case. A law that a man 
must be installed in a public office requiring peculiar fitness, whether or 
no he was fit, could not and did not stand. 





SELF-INCRIMINATING TESTIMONY. —A United States statute provides 
that no person shall be excused from testifying before the Interstate Com- 
merce Commission on the ground that his testimony may tend to criminate 
him; but that he shall not be prosecuted or subjected to any penalty 
on account of any transaction concerning which he may testify. In 
Brown v. Walger, 16 Sup. Ct. Rep. 644, the Supreme Court recently held, 
five judges against four, that this statute is not in conflict with the fifth 
amendment to the Constitution, which provides that no person “ shall be 
compelled in any criminal case to be a witness against himself.” The 
majority of the court was of the opinion that the guarantee against prose- 
cution furnished by the statute amply satisfied the requirements of the 
Constitution. The only previous decision on the point, United States v. 
Fames, 60 Fed. Rep. 257, in the District Court, is overruled. 

In the well known case of Counse/man v. Hitchcock, 142 U. S. 547, a 
previous statute of similar purport, which had merely provided that no 
evidence given by the witness should be used against him in any criminal 
proceeding, was declared unconstitutional. ‘The court went on the ground 
that the protection afforded by the statute was not broad enough, as the 
testimony might be used to search out other testimony to be used against 
the witness. Whether the wording of the Constitution required such a 
decision may perhaps be doubted. In several of the States similar stat- 
utes have been held not in conflict with similar constitutional provisions. 
State v. Quarles, 13 Ark. 307 ; People v. Kelly, 24 N. Y. 74; Kneeland v. 
State, 62 Ga. 395. But at all events this particular difficulty is done away 
with in the later statute by the broad proviso that the witness shall never 
be prosecuted for the transactions concerning which he testifies. The 
majority opinion, by Mr. Justice Brown, treats the subject admirably in 
all its aspects, and reaches what seems to be the sound conclusion. 

The two vigorous dissenting opinions bring out, however, at least three 
possible grounds for disagreeing with the decision. Mr. Justice Field 
contends, in the first place, that the constitutional amendment was in- 
tended to protect the witness, not only from prosecution, but from the 














NOTES. 12! 


disgrace and infamy which would naturally result from his disclosures ; 
and, secondly, that Congress was exceeding its power in attempting to 
protect the witness from prosecution, the pardoning power being exclu- 
sively a prerogative of the President. As to the first of these arguments, 
it is difficult to find any authority for it beyond the early case of Respub- 
lica v. Gibbs, 3 Yeates, 429. ‘The well settled rule, that, if prosecution 
for the crime is barred by the Statute of Limitations, the witness must tes- 
tify, is inconsistent with such a view. And it certainly seems on general 
principles that the constitutional provision was not intended to be pushed 
to such an extent. The second argument put forward by Mr. Justice 
Field seems to have even less weight. As is pointed out in the majority 
opinion, statutes of this sort, which are virtually acts of general amnesty, 
are by no means uncommon, either in England (see 2 Taylor on Evidence, 
§ 1455) or in this country, and they have, almost without exception, been 
held constitutional. State v. Nowell, 58 N. H. 314; People v. Sharp, 
107 N. Y. 427; Ex parte Cohen, 104 Cal. 524. 

The three remaining dissenters, speaking through Mr. Justice Shiras, 
advance what appears to be a stronger argument. ‘Their contention is that 
it is beyond the power of Congress to grant immunity from prosecution in 
the courts of a State for an offence against the State; that therefore the 
protection afforded the witness by the statute is not coextensive with the 
constitutional privilege. It hardly seems a satisfactory answer to this to 
say, with the majority of the court, that the applicability of a federal 
statute of this sort may well extend to the State courts under the sixth 
article of the Constitution. On the contrary, it is somewhat difficult to 
believe that Congress can order a State court to refrain from prosecuting 
an offender against the State. The true answer to the argument of the 
dissenting judges would appear to be that the constitutional protection 
is solely against prosecutions of the government that grants it; that if 
the witness is guaranteed against prosecution in the federal courts, the 
fifth amendment is complied with. The possibility of prosecution in a for- 
eign country would not warrant the withholding of self-incriminating tes- 
timony. (See the opinion of Cockburn, C. J., in Queen v. Boyes, 1 B. & S. 
311, 330.) Whyshould not this rule apply as between the federal jurisdiction 
and the States? 

The decision of the court in Brown v. Walker seems on the whole 
sound in point of constitutional law. And the added power it gives to 
the Interstate Commerce Commission certainly renders it very satisfac- 
tory from a practical point of view. 





THE RELATION OF A RECEIVER OF A CORPORATION TOWARDS ITS EXEC- 
uTorRY Conrracrs. —When a receiver is appointed to administer the 
assets of a corporation, the same phrase is commonly used to describe 
his relation towards the executory contracts of the corporation which is 
used to describe the relation of an assignee in bankruptcy towards the 
contracts of his insolvent or the relation of a person just come of age to 
his contracts made during infancy; namely, that he has a “reasonable 
time” in which to determine whether to affirm or disaffirm. It seems 
generally to have been assumed that ‘the other incidents of the doctrine 
of reasonable time, as applied in the two cases named, apply also to a 
receiver ; and, among them, that if with a knowledge of all the circum- 
stances he either neglects unnecessarily to communicate his disaffirmance, 
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or does acts under the contract, he will be held thereafter to have pre- 
cluded himself, however burdensome the contract may be, from throwing 
it up. This theory that a receiver is subject to the ordinary rules of 
election has had several rude shocks during the last ten years, notably 
in: the familiar Wabash Railroad cases (Quincy R. R. Co. v. Humphreys, 
145 U.S. 82; Central Trust Co. v. Railroad Co., 150-U. S. 287) ; and 
also, recently, in Massachusetts (Be// v. American Protective League, 163 
Mass. 158). ‘The latter case is strong; a receiver, who had retained the 
lease of certain premises for over a year, with the avowed intention of 
selling the lease for the benefit of the trust estate, was held not liable for 
rent after he had finally decided, in defiance of the protest of the lessor, 
to throw up the lease. In spite of these decisions, however, the old 
dicta have continued to be repeated as regards the duty of electing 
“within a reasonable time.” 

A case decided by Judge Jenkins, March 22, 1896, in the Circuit Court 
for the Eastern District of Wisconsin, Stewart et al v. Wisconsin Central 
Co., in re Clybourn Park Company, petitioner (not yet reported), shows 
conspicuously, however, how misleading the phrase has become. In this 
case the petitioner had taken from the railroad company a ten year 
lease of a tract of land, for the purpose of improving this tract and using 
it as a picnic ground; and by a covenant of the lease the railroad com- 
pany bound itself to furnish cars for picnics at the rate of $17 a car. 
Receivers were appointed for the railroad company in September, 1893, 
after the close of that year’s picnic season. During the spring of 1894 
the receivers made investigations, and it was admitted that by July 2, 
1894, they had actually made up their minds to disaffirm the executory 
portion of the contract, on the ground that it was burdensome to the 
trust estate. Meanwhile, however, the petitioner had made arrange- 
ments for its summer business and was actually conducting picnics, 
and pending their final decision the receivers had been accepting this 
business upon the old terms. After making up their minds that the 
contract ought ultimately to be disaffirmed, the receivers continued to 
operate under its provisions until the close of the season ; and it was not 
until August 29, 1894, that they first notified the petitioner of their 
intention to abrogate the $17 rate. As counsel for the petitioner said 
at the argument, if the doctrine exists that an election to affirm may be 
fastened on receivers, independent of the actual intention so to elect, 
by mere acts done after they have had time enough to decide, it would 
be impossible to imagine a clearer case for its application; for the 
“reasonable time” for making a decision must at least have expired 
when they actually made it; and they acted under the contract for two 
months more. It also appeared, however, that, so far from being injured 
by the delay, the petitioner would have suffered considerable loss if 
notified at any time subsequent to a date when the reasonable time for 
decision had clearly not elapsed, and that it made profits of several 
thousand dollars which it would not have made if the receivers had 
communicated their decision on July 2 or earlier. There was another 
point in the case upon which the right of the petitioner to equitable 
relief was denied, on the ground that it did not come into court with 
clean hands. But the alternative -prayer for damages for non-perform- 
ance of the contract during 1895 was explicitly denied by the court, on 
the ground that the election to disaffirm made in August, 1894, was a 
valid election, and terminated the contract. 
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The court says: “I am inclined to think that under the peculiar 
circumstances of this case, they [the receivers] cannot be charged with 
negligent delay, although the court cannot see that a definite conclusion 
could not have been sooner reached. It may be said, however, that the 
delay. . . . . did not in any way operate to the prejudice of the Clybourn 
Park Company, because the receivers appear to have acted upon very 
equitable considerations in carrying out the contract during the year 
1894, when it appeared that the Clybourn Park Company had made 
arrangements and entered into contracts for that season; so that the 
question of time within which the receivers acted ought not under the 
circumstances /0 be deemed unreasonable.” The last phrase is unfortunate. 
As used in ordinary cases of election, the criterion of “ reasonableness ” 
is whether the party electing has had time intelligently to make up his 
mind. Having done this, he must notify the other party immediately ; 
he has no farther leeway. The court in the case above cited would have 
done the profession a service if it had said — what the decision means — 
that the artificial rule of strict election does not apply to receivers at all. 
Whether they are bound or not — independently of express election to be 
bound —is determined by balancing the substantial equities: Has the 
petitioner been diligent in asserting his rights? Have the receivers 
misled him to his hurt? Have they made profits out of his property 
during the time of delay? 





A Puysicran’s Duty or Secrecy.—Considerable discussion of this 
topic has been provoked by the case of Xztson v. Playfair, fully re- 
ported in the London Times of March 23d and the days following. This 
case, however, did not involve the point, for the defendant pleaded privi- 
leged communication in an action of libel and slander, and the jury 
found malice in fact. In a proper form of action the question then is: 
What right must a plaintiff rely upon to recover from a physician for the 
disclosure of a professional secret? The nature of the relation between 
physician and patient seems to be similar to the relation between princi- 
pal and agent, bailor and bailee. Except for clearness, it is immaterial 
by what name it is known; whether, as is frequently done in agency, it 
is spoken of as a status, or whether some other term is applied to it. 
Under all circumstances, the fundamental nature of the right remains. 
It does not arise merely from the physician’s being a member of society, 
and is not a duty owed to the public generally, and, therefore, it is not 
strictly proper to call its violation a tort; nor can it be said to be a duty 
assumed by contract, for though there may generally be a consideration, 
consideration is not essential, and when present would be of but slight 
importance in measuring the duty assumed. ‘The foundation of this duty 
has very aptly been called an “undertaking.” See article on “ Gratui- 
tous Undertakings,” 5 HarvarpD Law ReviEw, 222. It is one of the 
recognized rights, so much discussed of late, the breach of which does 
not belong to either of the great classes of tort or breach of contract. 

What is “ undertaken” is a question of fact. It is clear that a physi- 
cian “undertakes” to use that degree of skill which modern practice 
demands under the circumstances, and also such skill as may reasonably 
be expected of him from his individual record. Is there more? Does he 
“undertake ” to keep secret whatever he discovers or is told while acting 
professionally? It would seem so. This is an obligation clearly recog- 
nized in the ethics of the profession, and it would seem to be a legal duty 
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to the patient. Judge Cooley treats a breach of this duty as one of the 
wrongs in confidential relations (Cooley on Torts, 2d ed., 619). It is sub- 
mitted that the liability of the physician in De May v. Roberts, 46 Mich. 
160, must rest on his “undertaking” to act in a professional manner. 
While it is true that the physician is not privileged from testifying, this 
does not show there is no legal duty of secrecy, for the law simply does 
not allow the “ undertaking,” if it extends so far, to interfere with the 
ascertaining of truth in a judicial inquiry. It is needless to comment on 
the oft-attacked rule that physicians and the clergy are not privileged. 
As long as it exists, however, it must be a good defence for the physician 
in any action for the disclosure of a communication. The exact limits of 
this “undertaking”’ can only be ascertained when the question actually 
comes up. Whether, as some physicians claim, disclosure can be made 
as necessity requires, the physician being the judge of the necessity, 
though the secret is the patient’s, will then be determined. In determin- 
ing this question, it would seem that aid should be sought in the testi- 
mony of physicians and others having special knowledge. 





INTERPRETATION OF STATUTES — LEGISLATIVE Powers. — Any decision 
declaring a statute unconstitutional upon general grounds, with a vigor- 
ous dissenting opinion, is likely to awaken general interest. The case of 
Commonwealth ex rel. Roney v. Warwick, Mayor, 33 Atl. Rep. 373 (Pa.), 
therefore, which sets forth a novel view of the constitutional restrictions 
on the powers of the legislature, has naturally aroused some discussion. 
A statute was passed in Pennsylvania directing that certain words in a 
previous statute, defining the term for which a certain appointee should 
hold office, should be construed to mean something which they evidently 
had not previously meant ; many years later the question arises as to the 
length of such an appointee’s term; and the court has refused to give 
the latter statute any effect, on the ground that it was unconstitutional, 
as an attempt to usurp judicial functions by directing the courts to con- 
strue an existing law in a manner contrary to its clear meaning. 

This amounts to a decision that all “declaratory” or expository 
statutes are wholly void, except when there was a real ambiguity in the 
terms of the previous law. Now the only ground on which such statutes 
have hitherto been declared unconstitutional has been that they were 
retrospective in their application. In all the cases cited by the court the 
question was whether the legislature had power to direct the courts to 
apply the law as stated by the declaratory statute to transactions occur- 
ring before its enactment. And it has been often held that the legisla- 
ture has no such power; or, if it might conceivably have such a power in 
some cases, is not to be presumed to intend to exercise it. Even the 
English courts are reluctant to allow a statute to interfere with rights 
already vested; and in this country the courts have the advantage of 
being usually able to find some constitutional impediment. Exceptions 
are allowed to this rule against giving statutes retrospective application 
only in certain classes of cases where no vested rights are considered to be 
involved, besides the cases where the previous statute was really am- 
biguous, in which cases the legislature’s explanation of its true intent is 
entitled to respect. 

There has never been any decision, however, until this Pennsylvania 
case, that a declaratory statute is not binding on the courts so far as it is 








as toate 








aes a 


NOTES. 125 


applicable to transactions occurring after its enactment. Such statutes, 
which are common in many jurisdictions, practically amount to re-enact- 
ments of the previous law in amended terms, and are given effect accord- 
ingly. It is true that a statute may be objectionable in form which 
purports to be capable of retrospective application when such an appli- 
cation would be unconstitutional. It by no means follows, however, that 
it should be held altogether void. Judge Cooley, in a passage subsequent 
to that quoted by the majority of the court in support of their opinion, 
makes an important qualification of his objections to declaratory statutes : 
“‘ But in any case,” he says, “ the substance of the legislative action should 
be regarded rather than the form ; and if it appears to be the intention to 
establish by the declaratory statute a rule of conduct for the future, the 
courts should accept and act upon it, without too nicely inquiring whether 
the mode by which the new rule is established is or is not the best, most 
decorous, and suitable that could have been adopted.” Cooley on Con- 
stitutional Limitations, 6th ed., p. 113. 

The objections to declaratory statutes are recognized in the Pennsyl- 
vania Constitution of 1874, the provisions of which as to the form in 
which all statutes shall be passed prevent any statute similar in form 
to the one in dispute from being now enacted. But that, of course, does 
not concern an act of 1867. ‘The courts may dislike the form of a statute 
the provisions of which appear to apply to past as well as future cases, 
when it would be an unconstitutional usurpation of judicial authority to 
direct the court to apply them retrospectively. But it would seem that 
the fairest manner of regarding the statute would be to take it as intended 
only to apply prospectively. By insisting on their objections to the form 
of the statute, the court would almost seem, in their zeal against statutes 
that might be retrospectively applied, to be in effect retrospectively applying 
the provisions of the Constitution of 1874. 





Liquor-SELLinG By Ciuss. — Is a social club, which dispenses liquor 
to its members in the ordinary mode, amenable to the liquor law? ‘The 
conflict of authority on this point is doubtless due partly to variations in 
the wording of the different statutes. But even where the statutes are 
substantially the same, courts have reached the most divergent results. 
The form in which the question ordinarily arises is this: Does the deal- 
ing out of liquor by the steward of a club in response to the order of a 
member constitute a sale within the meaning of a statute which provides 
that no one shall sell liquor at retail, to be drunk on the premises, with- 
out a license? The New York Court of Appeals has just answered this 
question in the negative. In People v. Adelphi Club, 43 N. E. Rep. 410, 
it was held that the dispensing of liquors by a social club, which has a 
limited and select membership, and was organized for a legitimate pur- 
pose, to which the furnishing of liquors to its members is merely inciden- 
tal, is not a sale within the meaning of the law. The weight of authority 
is in accord with this view. Commonwealth v. Pomphret, 137 Mass. 564 ; 
(Mo sy State, 55 Md. 566; State v. St. Louis Club, 28 S. W. Rep. 604 

Mo.). 

Strictly speaking, it would seem that the transaction amounts to a sale. 
It can hardly be called a mere division of property belonging to the 
members of the club in common. The title to the liquor is certainly in 
the club, and though it is transferred only to members and without expec- 
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tation of profit, it is difficult to discover any element of a sale that is lack- 
ing. If the club is a corporation, this is true beyond the possibility of a 
doubt. Consequently, many courts have held clubs liable without going 
further. State v. Lockyear, 95 N.C. 633; State v. Essex Club, 53 N. J. 
Law, 99; People v. Bradley, 11 N. Y. Supp. 594. 

The question, however, is not simply whether there is a sale, but 
whether there is a sale of the sort the legislature intended to forbid. 
Much can doubtless be said on both sides of this question. On the one 
hand, it is urged that as the sale of liquor by clubs is of so different a na- 
ture from the ordinary bar-room sale, a statute which is manifestly aimed 
directly at the latter should not be taken to include the former without 
express words. Black on Intoxicating Liquors, § 142. On the other 
hand, it may be contended, perhaps even more forcibly, that, as the lan- 
guage of the statute fits the case so closely, and liquor-selling by clubs is 
so notorious, the legislature would have expressly reserved it from the 
operation of the statute if the intention had not been to include it. 

In jurisdictions where the former view is adopted, the club, in order 
to be protected, must of course be a dona fide organization with other 
objects than the mere dispensing of liquor. Courts which take the latter 
view have often failed to notice this distinction. For example, in Séa/e 
v. Weis, 13 S. E. Rep. 225 (N. C.), the court said, “If the gentlemen 
composing the Cosmopolitan Club of Asheville can be exempted from the 
liquor tax by the simple device of treating themselves as unorganized ten- 
ants in common of a stock of spirituous liquors, and employing an agent 
to furnish drinks to any members of their club and their friends, by sell- 
ing at cost, the same can be done by any five hundred or five thousand 
patrons of a bar-room.” This conclusion by no means follows from the 
premises. If the club is a mere device to avoid the liquor law, it would 
nowhere be protected. See Rickart v. People, 79 Ill. 85. 





THE LIABILITY OF A PuBLIC TREASURER. — There is considerable dif- 
ference of opinion in the cases as to the extent of the liability of a public 
treasurer. Does the bond ordinarily required of such an official make 
his liability greater than that imposed by the common law on all fidu- 
ciaries? ‘Iwo recent cases are of interest, as the courts arrive at opposite 
conclusions on this question after reviewing the authorities. In Sfaée v. 
Copeland, 34 S. W. Rep. 427 (Tenn.), on a bond with the usual conditions 
for faithful performance of duty and for paying over the public money 
as required, etc., it was held that the official was not liable for a loss not 
due to any negligence on his part. There is nothing in such a bond to 
increase the common law liability. In reaching this conclusion the court 
is strongly influenced by considerations of public policy, especially by the 
fear that the better class of men will not accept office when doing so in- 
volves the assumption of so great a liability. In Fairchild v. Hedges, 44 
Pac. Rep. 125, the Supreme Court of Washington (one judge dissenting) 
held that a county treasurer is liable on the undertaking in his bond for 
money deposited in a bank that fails, though due care was exercised in 
its selection. While the court thinks this view is in accord with sound 
public policy, it rests the decision on the terms of the bond. 

The two main points on which a difference of opinion is to be found in 
the authorities are illustrated by these cases. Whatever opinion one may 
have on the public policy involved in this question, a discussion of it is 






































RECENT CASES. 127 


out of place here. The court is called upon to construe a solemn instru- 
ment, the form of which is prescribed by the legislature, so that there is 
even less reason for’considering public policy than where the bond is 
given between private individuals. It will not do to say, as was done in 
State v. Copeland, supra, that the bond is merely exacted to obtain the 
liability of the sureties, as well as that of the principal, which would regu- 
larly fall on a fiduciary. The bond is an absolute undertaking, to be 
void on the happening of the conditions contained in it, and the court 
has no more power so to construe its nature away than it has to add a 
condition that it shall be void so long as due care is exercised by the 
obligor in the discharge of his duties. The law does not concern itself 
with the extent of the obligation a man chooses to assume, though in 
imposing a duty upon him it has regard for his capacity. Durfree on 
Official Bonds, § 197. How strictly the courts taking this view will 
abide by its logical consequences remains to be seen. In Fairchild v. 
Hedges, supra, a disposition is shown to limit it, as was done in United 
States v. Thomas, 15 Wall. 537, to a liability like that of the common car- 
rier of freight. This, however, does not seem justifiable. Durfree on 
Official Bonds, § 199. For the four views that have been held on thi= 
vexed question, see Mechem on Public Officers, §$ 298 ef seg. 
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BILLS AND NoTES—INDORSEE AFTER MATURITY. — The defendant made a note 
payable to one C. C forged an exact reproduction of this note, and indorsed the forgery 
after maturity to a third party, to whom it was paid by the defendant in the belief that 
it was the genuine note. The original note was indorsed after this payment to the 
plaintiff, who now brings action. e/d, that he took the note subject to the equities 
against C, and could not recover. Leach v. Funk, 66 N. W. Rep. 768 (Ia.). 

This case has no precedent. The court seems wrong in regarding these facts as 
giving rise to an equity attaching to the note and barring the plaintiff’s right. .The 
issue and collection of the forged instrument was an independent transaction, in which 
the defendant might well base a set-off as against C, but this is not an equity to 
be available against an innocent indorsee, even after maturity. 


CARRIERS — SLEEPING CAR COMPANY — LIABILITY FOR BAGGAGE. — The plain- 
tiff, a passenger in a Wagner sleeping car, on her arrival at her destination, intrusted 
her hand baggage to the porter to carry to the waiting-room, which was about a hundred 
yards from the train. A sealskin cape having been lost during this removal, Ae/d that 
the sleeping car company is a common carrier of baggage so intrusted to its care, and is 
therefore liable to the plaintiff for this loss. Ross, J., dissenting. Voss v. Railroad, 43 
N. E. Rep. 20 (Ind.). 

The decision of the majority seems clearly erroneous. The dissenting opinion takes 
the only tenable position on these facts ; namely, that while the sleeping car company’s 
agreement includes assistance to the passenger in alighting, beyond that point the 
porter cannot bind the company to any liability, much less that of a common carrier. 
The porter was merely the servant of the passenger. 


CONSTITUTIONAL LAW — INTERPRETATION OF STATUTES — LEGISLATIVE POWERS. 
— An act of 1854 provided that vacancies in certain offices in Philadelphia should be 
filled by vote of the city councils until the next city election. Aée/d, that an act of 1867, 
providing that the words “ next city election ” should be construed to mean the election 
at which a successor would have been elected if there had been no vacancy, was uncon- 
stitutional, as seeking to compel the courts to construe the previous act contrary to its 


meaning. Commonwealth ex rel. Roney v. Warwick, Mayor, 33 Atl. Rep. 373 (Pa.). 
See Nores. 


CONSTITUTIONAL LAW — INTERSTATE COMMERCE — KILLING GAME — SALE 
OUTSIDE STATE. — He/d, that the ownership of wild game within the limits of a State, 
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so far as it is capable of ownership, is in the State for the benefit of all its people in 

common; and that it is not a violation of the Interstate Commerce clause of the Con- 

stitution for a State to prohibit the transportation, outside its. limits, of game lawfully 

— - the State. Field, J., and Harlan, J., dissenting. Geer v. State, 16 Sup. Ct. 
ep. 600. 

The opinion of the majority is based on the reasoning that, when a State gives one 
the right to kill game, which it undoubtedly may do, it has the power if it pleases 
to confer only a qualified ownership in the game, quite different from the perfect nature 
of ownership in other property. The decision is contra to State v. Saunders, 19 Kan. 
127, and Zerritory v. Evans, 23 Pac. Rep. 115 (Idaho); but owing to the peculiar na- 
ture of property in animals eve nature, which was overlooked in the two cases supra, 
it seems the more reasonable interpretation of the Constitution. 


CONSTITUTIONAL LAW — SELF-INCRIMINATING TESTIMONY. — A federal statute 
provides that no person shall be excused from testifying before the Interstate Commerce 
Commission on the ground that his testimony may tend to criminate him ; but that no 
person shall be prosecuted for any transaction concerning which he may testify. /e/d, 
four judges dissenting, that this is not in conflict with the fifth amendment to the Con- 
stitution, which provides that no person shall be compelled, in any criminal case, to be 
a witness against himself. Brown v. Walker, 16 Sup. Ct. Rep. 644. See Nores. 


CONSTITUTIONAL LAW — TURNPIKE ROAD— REGULATION OF RATES. — The char- 
ter of a turnpike road company provided that it should be lawful for the company to 
take certain fixed tolls. There was no reserved power to alter the charter. Later the 
legislature passed an act fixing uniform rates for all turnpikes in the State, which were 
less than those fixed in the company’s charter. e/d, latter act valid. Though the 
charter of a private corporation is a contract, and is within the protection of the clause 
against impairing the obligations of contracts, yet if the corporation has a public func- 
tion to perform it is not protected from legislative interference unless the State has 
clearly indicated in the charter a purpose not to interfere. Winchester & L. Turnpike 
Road Co. v. Croxton, 34 S. W. Rep. 518 (Ky.). 

The case is very similar to, but goes astep beyond, Railroad Commission Cases, 116 
U. S. 307, where a grant of a power to fix charges was held not to prevent the legis- 
lature from establishing rates ; power was granted only to fix reasonable charges, and 
the legislature is the judge of reasonableness ; the legislature did not intend to surren- 
der its power to fix rates. So, in the principal case, it is a question of the construction 
of the contract, whether the State meant, by granting the right to charge certain fixed 
rates, to barter away forever the power to provide reasonable rates. The court’s treat- 
ment of the case is sound, and the case is a good illustration of the rule that rights not 
expressly granted by the State are reserved. 


CONSTITUTIONAL LAW— VESTED RIGHTS UNDER A CHARTER. — Bill by a stock- 
holder in the Great Northern Railway, to restrain the company from carrying out a 
contract of consolidation with the Northern Pacific Railway, whereby one half of the 
capital stock of the latter was to be transferred to stockholders of the Great Northern, 
and the Great Northern was to guarantee the payment of certain Northern Pacific 
bonds. The two lines were parallel and competing. The charter given to the Great 
Northern in 1856 reserved the right of amendment “in any manner not destroying or 
impairing the vested rights of said corporation.” By an amendment in 1865, the rail- 
road was given general power to consolidate with other roads. In 1874 the legislature 
forbade consolidation with parallel or competing lines ; and subsequently to this act of 
1874 the contract in question was entered into, /Ve/d, that so long as the power to con- 
solidate remained unexecuted, it was not a vested right beyond the scope of legislative 
control, and thus the act of 1874 did not impair the obligation of a contract. Pearsall 
v. Great Northern Ry. Co., 16 Sup. Ct. Rep. 705. 

The case involves a point not covered by previous authorities. The doctrine of the 
court appears to be that a power in a charter to do certain things which are unneces- 
sary to the main object of the grant, may be treated as a mere license, and revoked by 
the legislature so long as the power remains unexecuted. The case itself calls for 
nothing more than a decision that such an unexecuted power does not constitute a 
vested right within the meaning of the amendment clause in the original charter; how- 
ever, the very next case in the reporter contains a dictum to the effect that, even where 
the charter contains no clause of reservation, the public nature of railway corporations 
is such as to subject them to this sort of legislative control. Under its police power, 
said the court in Louisville & N. Ry. Co. v. Kentucky, 16 Sup. Ct. Rep. 715, the legisla- 
ture “ may deal with the charter of a railway corporation so far as is necessary for the 
protection of the lives, health, and safety of its passengers or the public, or for the 
security of property, or the conservation of the public interests, provided, of course, 
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that no vested rights are thereby impaired”; and under the doctrine of the principal 
case a power to consolidate, while unexecuted, is not a vested right. The decision 
seems in line with the tendency to limit the scope of the Dartmouth College Case, and 
to give wider range to the so-called police power of the State legislatures. 


CONTRACTS — COMPROMISE OF DoUBTFUL CLAIM. — Hé/d, that a promise made 
in consideration of the release by the promisee of a doubtful claim against the promisor 
is valid, though such claim was not infactenforceable. Dovalev. Ackermann, 37 N.Y. 
Supp. 959. 

it C4 held that the release of a doubtful claim is not sufficient consideration 
to support a promise, where no valid claim actually existed in favor of the promisee. 
Gunning v. Royal, 59 Miss. 45. Such a rule as this would apparently discourage com- 
promise, as each case would be decided in court the same after compromise as before. 
A better doctrine is supported by the weight of authority, both in England and the 
United States. According to this modern view, the compromise of a doubtful claim 
is valid consideration, if the promisee honestly believed that he had a good cause of 
action. Cook v. Wright,1 B. & S. 5593 Zoebisch v. Von Minden et al., 120 N. Y. 406; 
Pollock on Contracts, 2d Am. ed., 182, note (4), collecting authorities. It will be ob- 
served that the court, in deciding Dovale v. Ackermann, did not directly pass upon the 
question whether it was 7 that the plaintiff should have honestly believed she 
had a valid claim; but that she did have such belief appears quite clear upon the facts. 


CONTRACTS — CONSIDERATION. — Held, that a note without other consideration 
than the giving up of what afterwards turned out to be a useless certificate of registra- 
tion, is invalid for want of consideration. JM/cCullum v. Edmonds, 19 So. Rep. sot 
(Ala.). 

In the absence of all fraud, and as a question of law, this decision is contra to the 
weight of authority. Whatever might have been the ruling in equity, the mere inade- 
quacy of consideration, so long as there was some consideration, should not have been 
gone into by a court of law. The plaintiff was not bound to turn over the certificate, 
and the mere fact that it was not so valuable as the defendant expected should have no 
bearing on the case. Haigh v. Brooks, 10 Ad. & E. 309, cited with approval in Wilton 
v. Zaton, 127 Mass. 174. See also Judy v. Louderman, 29 N. E. Rep. 181 (Ohio), and 
Churchill v. Bradley, 5 Atl. Rep. 189 (Vt.). 


CRIMINAL LAw — HoMICIDE — SELF-DEFENCE. — Where one attempted to pass 
over the land of another, without legal right and at all hazards, and the owner intended 
to prevent such trespass at all hazards, 4e/d, that the one attempting to pass without 
legal right is entitled to take the life of the other in self-defence, he himself having 
been guilty of no overt act in bringing on the affray. People v. Conkling, 44 Pac. Rep. 


+ 314 (Cal.). 


This decision, although in accord with recent adjudications by the same court cited 
in the opinion, does not represent the better law. The court seems to put much stress 
on the generally accepted rule in Stoffer v. State, 15 Ohio St. 47, that when a person 
has been feloniously assailed, and the felon has desisted from his attempt and taken to 
flight, the right to pursue for private defence ceases as soon as, in the reasonable belief 
of the assailed, the danger has ceased to be immediate and impending. There is no 
analogy between the cases. In Stoffer v. State the original felonious attack had ceased 
completely. A reopening of the assault was an entirely new offence, which the deceased 
undertook at his own risk. But in the principal case the facts seem to be totally dif- 
ferent. The trespass was one of a series of continuous acts, which, as was known to 
the defendant, would in all probability lead up to the taking of life. 


CRIMINAL LAW— INTOXICATING LIQUOR—SALE BY SOCIAL CLUB. — Held, that 
the dispensing of liquors by a social club, which has a limited membership, and was 
organized for a legitimate purpose, to which the furnishing of liquors to its members 
is merely incidental, is not a sale within the meaning of the liquor law of 1892. People 
v. Adelphi Club, 43 N. E. Rep. 410 (N. Y.). See NOTEs. 


DAMAGES — CONTRACT — Duty To MITIGATE. —In an action for refusal to allow 
the completion of a contract to haul logs, it was contended that damages should be 
reduced by proceeds obtainable from other employment during the time necessary to 
have completed the contract. /Ye/d, that where the breach is of a contract to do a 
particular thing not necessarily involving personal services, there is no duty to seek to 
mitigate damages for the benefit of the delinquent, and if the plaintiff actually does ob- 
tain employment the amount of damages is not thereby affected. Sudlivan v. McMillan, 
19 So. Rep. 340 (Fla.). 

The case seems to represent the American law. The distinction is taken on account 
of the impracticability of going into evidence of what the plaintiff might have earned 
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in different occupations and contracts since the breach. 1 Sedgwick on Damages, 8th 
ed., § 208. This distinction does not appear to be taken in England. The rule as to 
the general duty to mitigate damages, stated in Frost v. Knight, L. R. 7 Ex. 111, and 
Roper v. Johnson, L. R. 8 C. P. 167, would seem to be contrary to the principal case ; 
as would Roth v. Taysen, 12 The Times, L. R. 211. But while the English law might 
not compel the plaintiff to seek other contracts (Smith v. McGuire, 3 H. & N. 554, at 

. 567), it is quite probable that whatever could be proved to have been gained would 
bs deducted. Mayne on Damages, sth ed., p. 174. 


DAMAGES — TRESPASS TO LAND BY WRONGFUL Deposit. — The defendant, a coal 
company, dumped refuse on the plaintiff’s land, the value of which for agricultural pur- 
poses was £200, but for the use made by the defendant about £1000. edd, the latter 
is the true measure of damages, for the defendants would otherwise be qualifying their 
own wrong. Whitwham v. Westminster &c. Co.,12 The Times L. R. 318. 

The case is plainly right by the quasi-contractual principle on which it is based, but 
it is submitted that it may also be supported on the ordinary rule of compensation. 
The value of the land must be assessed with reference to all the circumstances, among 
which its availability for disposing of this refuse is one. A leading case on this element 
of value is Boom Co. v. Patterson, 98 U.S. 403. 


EVIDENCE — ADMISSIONS. — Defendant was indicted for perjury in having falsely 
sworn that one Chandler did not commit a certain assault. To prove that Chandler 
did in fact commit the assault in question, a witness was permitted to testify that 
Chandler had admitted that he had made the assault. e/d, that it was error to admit 
this testimony. Reavis v. State, 44 Pac. Rep. 62 (Wyoming). 

The testimony admitted was mere hearsay. As the admission of Chandler, it could 
have been used against him. But the admission was not that of defendant nor of one 
identified in interest with him, and therefore it could not be used as an admission against 
defendant. A common interest for or against the existence or non-existence of a 
particular fact is not an identity of interest in the technical sense of that word. Thus 
in divorce proceedings the admissions of the defendant that she has committed 
adultery with the co-respondent, can be used against her, but not against the co- 
respondent. Robinson v. Robinson, 1 Sw. & Tr. 362. There is a seeming absurdity in 
admitting or excluding certain testimony according as one or another person’s interest 
will be affected by proof of the fact admitted. The explanation of this logical ab- 
surdity seems to be that, on grounds of public policy, one is not heard to say that 
the jury may not take into consideration what he apparently thought was the truth in 
regard to a material point in the case, even though what he was heard to say could not 
be used to establish against another that the fact asserted was true. 1 Greenleaf on 
Evidence, §§ 169-171. Moriarty v. Railway Co., L. R. 5 Q. B. 314. 


EVIDENCE— FRAUD—REs INTER ALIOs AcTA.— A made certain false represen- 
tations to an insurance company, in applying for a policy. The question was whether 
these misstatements were fraudulent or innocent. Ae/d, that the fact that declarations 
equally untrue in similar respects were made by the same person to two other insurance 
companies was admissible evidence. Penn Mutual Life Jns. Co. v. Mechanics’ Bank & 
Trust Co.,72 Fed. Rep. 413. 

The case is an illustration of a well recognized exception to the rule of evidence 
which excludes collateral matters from consideration. The facts here pointed to a 
regular scheme to defraud. In these circumstances, to determine whether one misrep- 
resentation is by accident or by design, others are received to show that such misrepre- 
sentation was intentional. Stephen’s Digest of Evidence, arts. 11 and 12. One recent 
case indicates an inclination to reject this sort of evidence. Commonwealth v. Jackson, 
132 Mass. 16. But the authorities generally favor it. Greenleaf on Evidence, § 53, 
note 6. These collateral events must usually be closely connected in point of time with 
the main transaction. But that a good deal of latitude in this particular may sometimes 
be allowed is shown by the extreme case of M/ining Co. v. Watrous, 61 Fed. Rep. 163, 
in which the occurrences were separated by a period of two years. Earl, J., in People 
v. Shulman, 80 N. Y. 373, note, and Lindley, in Blake v. Albion Life Assurance Co., 
4 C. P. D. 94, 106, clearly state what is essential for the reception of evidence of this 
nature, viz. that such a connection between the acts be established that it is a reason- 
able inference that they proceed from the same motive. 


EVIDENCE — Hearsay. — In an action against the defendants, as executors of the 
deceased maker of a promissory note, declarations of the deceased were offered in evi- 
dence, in which he had stated that the debt for which this note was given had been paid. 
Held, this evidence was admissible. oore v. Palmer et al., 44 Pac. Rep. 142 (Wash.). 

Dunbar, J., dissented from this decision, and his dissent seems clearly justified. 
The evidence offered was pure hearsay, coming within none of the recognized ex- 
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ceptions to the general rule of exclusion. It was a declaration in the deceased party’s 
interest, and should have been rejected. Reese v. Murnan, 5 Wash. 373. 


EVIDENCE — NEGLIGENCE — “ Stop, Look, AND LISTEN” RULE. — Hé/d, negli- 
gence is a question of fact, depending upon the circumstances, and it is not negligence 
per se for one about to cross the tracks of a street railway to omit to look in both 
directions for the approach of a car. Cincinnati St. Ry. Co. v. Snell, 43 N. E. Rep. 207 

Ohio). 

( While recognizing the rule, apparently well established in Ohio, that one who crosses 
the tracks of a steam railroad, must, in the absence of a reasonable excuse, look and 
listen, in order to avoid the imputation of negligence, the majority of the court refuse 
to extend it to cases of electric street cars. Even in the case of a steam railroad the 
better view would seem to be that failure to look and listen is properly only prima facie 
evidence of negligence, and the defendant is entitled to have the extenuating circum- 
stances weighed by the jury. Stackus v. Railroad, 79 N. Y. 464. A fortiori, in the case 
of the street railway where the company does not own the tracks, and where less agility 
should be required to avoid the cars when discovered, the hard and fast rule is inap- 
propriate. 

INSURANCE — ARSON BY AGENT OF ASSURED. — Where evidence showed that the 
agent of the assured, having entire management of the business, had caused the destruc- 
tion of the property by fire, Ze/d, that as no evidence connected the assured with the 
arson, the loss was within the perils against which the policy insured. Feibelman v. 
Manchester Fire Assurance Co., 19 So. Rep. 540 (Ala.). 

The case is regarded as law, though apparently decided but once before. Hender- 
son v. Ins. Co., 10 Rob. (La.) 164; 1 Biddle on Insurance, § 442. It is interesting, how- 
ever, to note that the act of the agent is the same in the principal case as that which 
constitutes barratry in marine insurance. And while it was always the custom to 
specify in marine policies that barratry was insured against, —see 2 Phillips on Mar. 
Ins., §§ 9, 1065, — it was eventually decided that in the absence of such a stipulation 
barratry was not included among the perils covered by the policy; Waters v. Mer- 
chants’ Ins. Co., 11 Peters, 213; and the wilful misconduct of servants causing loss of 
goods upon land has been considered barratry in one case under a marine policy. 
Boehm v. Combe, 2 Maule & Sel. 172. So the law of the two branches of insurance is 
in apparent conflict. 


INSURANCE — INSURABLE INTEREST IN ASSIGNEE OF LIFE PoLicy. — Hé/d, that a 
policy of life insurance issued to a person insured is a proper subject of sale and trans- 
fer, and is enforceable in the hands of an assignee, though he had no insurable interest 
in the life of the payee. Steinback v. Diepenbrock et al., 37 N. Y. Supp. 279. 

It appears to be fairly well settled that, on grounds of public policy, no one can take 
out a policy of insurance on a life in which he has no insurable interest. Greenhood 
on Public Policy, 279; Ruse v. Zusurance Co., 23 N. Y. 516. There has been consider- 
able judicial conflict, however, on the question whether, after the policy is once issued, 
it may be assigned té one without insurable interest. The law in New York is pretty 
clearly in accord with the principal case. Olmstead v. Keyes, 85 N. Y. 593. This view 
has been adopted by other American jurisdictions, and is apparently followed in Eng- 
land. See Clark v. Allen, 11 R. I. 439; Ashley v. Ashley, 3 Sim. 149. On the other 
hand, the United States Supreme Court and various State jurisdictions require an in- 
surable interest in the assignee. Cammack v. Lewis, 15 Wall. 643; Warnock v. Davis, 
104 U.S.775; Franklin Insurance Co. v. Hazzard, 41 Ind. 116; Gilbert v. Moose, 104 
Pa. St. 74; Loomis, Adm’r, v. Life Ins. Co., 6 Gray, 396; Greenhood on Public Policy, 
288. But see May on Insurance, 3d ed., pp. 832, Se. 


PERSONS — DIVORCE — EFFECT OF SUBSTITUTED SERVICE ON A DECREE AS TO 
CusToDy OF CHILDREN. — During proceedings for divorce, the husband, with his two 
infant children, was absent in a foreign country. Constructive notice had been served 
on him by publication, and at the trial it appeared that he had simply left the State to 
avoid the proceedings, and meant to return when the matter was closed. e/d, by four 
judges to three, that no decree could be made against the husband as to the custody of 
the children. De la Montanya v. De la Montanya, 44 Pac. Rep. 345 (Cal.). 

As to one point, the majority of the court were clearly right; namely, that a per- 
sonal judgment on constructive service against a non-resident is void, even in the State 
where it is made. The law has shaped itself into this proposition since the case of 
Pennoyer v. Neff, 95 U.S. 714. The doubtful point in the case seems to be whether a 
decree as to custody of children may not be made against the husband, when the chil- 
dren have been taken out of the State simply to avoid the divorce proceedings. Leav- 
ing aside the question, however, on which the majority and minority differed in this 
case, as to whether custody of children is a status to be passed on like marriage, it 
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would seem that, unless the court has the children before it, it has no right to make a 
decree ; for it is the children’s interests which must be primarily considered, and this 
can only be done when the infants are present and adequately represented. See note 
to Flint River Steamboat Co. v. Foster, 48 Am. Dec. 273, and Cooley on Constitutional 
Limitations, 6th ed., p. 499. 


PERSONS — MARRIED WOMEN — DEDICATION BY ESTOPPEL.—In consequence 
of an agreement with the respondent, a married woman, that she would dedicate part 
of her land to the public, the complainant, an adjoining proprietor, erected a building 
on the site of the proposed street. By a statute, a married woman could not convey 
without joining her husband. AHe/d, that a dedication could not be established against 
the respondent by an estoppel zz pazs. Such dedication must be accomplished by con- 
forming to the statutory requirements, or by a proper conveyance in which her husband 
is joined. Vamnsandt v. Weir, 19 So. Rep. 424 (Ala.). 

This case is undoubtedly correct (7Zodd v. Pittsburgh, Fort Wayne & Chicago R. R,, 
19 Ohio St. 514); but there being no misrepresentations, it is hard to see how any 
question of estoppel arose. Generally speaking, however, where there is no question 
of tort, a married woman cannot be deprived by estoppel of that which she can- 
not deprive herself of by her own free will. 2 Bishop on Married Women, Chapter 
XXXVI. 

In Angell on Highways, 3d ed., Chap. IIL. § 156, the view that there may be dedica- 
tion by estoppel 7” fazs is repudiated, and it would seem with justice. Because a man 
is estopped by his acts or representations from denying the existence of a way as to 
three or four persons, it does not follow that he has dedicated this way to the public 
as a street. 


PERSONS — MARRIED WOMEN — POWER TO BIND SEPARATE ESTATE. — A mar- 
ried woman mortgaged her land as security for a loan to her husband. She made no 
representations at the time of the mortgage that the loan had any connection with her 
separate estate, and the mortgagee knew in fact that the loan was for the husband’s 
sole benefit. A statute gave the married woman the right “to contract and be con- 
tracted with as to her separate property in the same manner as if she were unmarried.” 
Held, this mortgage was unenforceable, because not connected in any way with the mar- 
ried woman’s separate estate. If she had represented that it was such a contract, she 
would have been estopped from setting up her incapacity. American Mortgage Co. v. 
Owens, 72 Fed. Rep. 219. 

Statutes in terms like the one in this case are common, and the result here reached 
is in accord with authority generally. 


PROPERTY — ADVERSE POSSESSION. — The plaintiff had a remainder in fee in 
certain land, one Brown being her guardian. This same Brown was the life tenant on 
whose estate the remainder was expectant. In his capacity of guardian, apparently in 
ignorance of his own life estate, he attempted to convey by deed a present fee to a 
third party, which deed now turns out to be void for non-compliance with requisite for- 
malities. The grantee under this deed took possession, and by several mesne convey- 
ances the land came into possession of the defendant, who has occupied it for the period 
required by statute to bar actions. Brown, the life tenant, died, whereupon the plain- 
tiff brought this ejectment. /é/d, that, notwithstanding the outstanding life estate, the 
statute had run against the plaintiff. Ne/son v. Davidson, 43 N. E. Rep. 361 (IIl.). 

The court lays some stress on the fact that the deed which gave color to the de- 
fendant’s adverse possession purported to convey the plaintiff’s estate, but nothing 
would seem to turn on that. If Brown cannot be considered a party to the disseisin, 
no cause of action accrued to the plaintiff, and she cannot be barred. If the other 
view is taken, and the plaintiff’s estate is being infringed upon, then this decision is a 
distinct rejection of the doctrine of disseisin by election laid down in Zaylor d. Athkyns 
v. Horde, 1 Burr. 60, and followed by the later decisions; 4 Kent’s Commentaries, 
§§ 482 e¢ seq. 


PROPERTY — LANDLORD AND TENANT — SURRENDER BY OPERATION OF LAW. — 
Held, that, where the lessee of a wharf abandoned it, the collection of wharfage by the 
lessor from a shipper who occasionally used the wharf during the remainder of the 
term did not operate as a surrender, as such user was not procured by the lessor. 
Aberdeen Coal & Mining Co. v. City of Evansville, 43 N. E. Rep. 316 (Ind.). 

The court does not dispute the existence of a surrender where the lessor creates a 
new tenancy after abandonment by the lessee. Thomas v. Cook, 2 B. & Ald. 119, is cited 
with approval. But, it is said, the collection of wharfage from one who uses the wharf 
at his own instance merely, does not operate to discharge the lessee from liability to pay 
rent. It is to be noticed that the doctrine of Auer v. Penn, 99 Pa. St. 370, (in which case 
the landlord re-rented the abandoned premises, to mitigate the lessee’s damages, and 
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notified the lessee that he was not thereby discharged from liability,) was not invoked. 
And it would seem that the collection of wharfage by the lessor, after the abandon- 
ment, apparently on its own account, was as inconsistent with its recognition of the 
continuance of the lessee’s term as the creation of a new tenancy would have been. 
The correctness of the decision, which depends upon the validity of this distinction, 
seems at least doubtful. 


PROPERTY — MORTGAGES — MERGER — BONA FIDE PURCHASER. — A mortgagee 
acquired the title to the mortgaged property, and, in the deed by which it was conveyed 
to him, it was stated that the title was passed “ subject to a mortgage of three hundred 
dollars, which grantee hereby assumes and agrees to pay.” /e/d, that it was evident 
from this that the intention was to continue the existence of the mortgage lien, and no 
merger ensued; and that exhibiting the unrecorded deed to intending purchasers of 
the property, combined with the fact that the records disclosed the encumbrance, con- 
stituted sufficient notice to such parties of the intention indicated by the clause in the 
deed. Mathews et al. v. Jones, 66 N. W. Rep. 622 (Neb.). 

This case is apparently very near the line, but may be supported. It is a general 
rule of law that a merger takes place when a greater and a lesser estate meet in the 
same party; but in equity, whenever the legal title becomes united with the equity of 
redemption, there will be no merger, if such is the intention of the parties. Even, 
however, where there is an expressed intention, especially if it be vague or doubtful, 
the courts will presume the intention to be in accordance with the real interest of the 
parties, and will rule accordingly. Jones on Mortgages, §§ 848, 856, 870, 873; per Sir 
William Grant, in Forbes v. Moffatt, 18 Ves. 384. The clause “subject to a mortgage,” 
etc., in the deed, seems to indicate the intention of the parties in the principal case 
that the titles should be kept separate ; and the fact that in Nebraska, as in most of the 
States, a mortgage is regarded as a lien, and not as an estate in fee, does not ap- 
parently affect the rule as to merger. The court would seem to be right too, in hold- 
ing that the plaintiffs, in obtaining the title to the land, were not dova fide purchasers. 
They certainly had such notice as required them to make further inquiry in regard to 
the whereabouts of the mortgage and notes, and should have required the mortgagee 
to produce them before purchasing. Jones on Mortgages, § 872. See also Purdy v. 
Huntington, 42 N. Y. 334. 


PROPERTY — MoRTGAGE — STATUTE OF LIMITATIONS — EFFECT OF REMOVAL. — 
A executes to B a promissory note secured by mortgage. A then sells the mortgaged 
property toC. After the statute has run on the note, A renews to B his promise to pay. 
Later C sells to D. Ae/d, the original mortgagor cannot by his second promise atfect 
the rights of D. The latter takes clear of encumbrance. Cook v. Prindle, 66 N. W. 
Rep. 781 (Ia.). 

Assuming, as the court does, that when a debt is barred by the statute the mortgage 
is thereby discharged, the decision seems sound. But this view of a mortgage is quite 
exceptional. A few of the Western States have adopted it, sometimes owing to the 
peculiar language of the Statute of Limitations, as in Iowa, and sometimes owing 
to their conception of the nature of a mortgage, which, they hold, does not convey an 
estate, but simply creates a lien. Regarded in this light, the mortgage becomes a mere 
incident to the debt, and when the remedy on the debt is taken away, the mortgage also 
disappears. Jones on Mortgages, ie ed., §§ 1203, 1204, 1207, discusses the question 
fully, ree the authorities and giving the jurisdictions in which the Iowa rule 
prevails. 


PUBLIC OFFICERS — TREASURER’S LIABILITY ON HIS BOND. — /é/d, that a county 
treasurer is liable for money lost by reason of the failure of the bank in which it was 
deposited, though due care was used in its selection. Fairchild v. Hedges, 44 Pac. Rep. 
125(Wash.). Contra, that there is no liability in such a case without negligence. State 
v. Copeland, 34 S. W. Rep. 427 (Tenn.). See Nores. 


QuaAsI-CONTRACTS — MONEY PAID ON JUDGMENT SUBSEQUENTLY REVERSED. — 
Held, that money voluntarily paid to satisfy a judgment which was subsequently 
reversed cannot be recovered back, where it appears that the original claim was just, 
and that the judgment was reversed for a mistake in procedure. Teasdale v. Stoller, 34 
S. W. Rep. 873 (Mo.). 

The case illustrates the equitable nature of this form of action. It is settled that 
ordinarily one can recover money he has been forced, by levy of execution, to pay on a 
judgment which is subsequently reversed. Clark v. Pinney, 6 Conn. 297; Keener on 
Quasi-Contracts, 417-419. So when the money has been voluntarily paid. Loft v. 
Swezey, 29 Barb. 87; Scholey v. Halsey, 72 N. Y. 578; but see, contra, Gould v. McFall, 
118 Pa. St. 455. The right of recovery is based on the fact — is against conscience 
for the defendant to retain the money. Hence, where, as in the principal case, it ap- 
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pears that it is clearly not unconscientious for him to retain it, there should be no 
recovery. 


STATUTE OF LIMITATIONS — ORAL PROMISE TO WAIVE. — An enactment provides 
that, to take a debt out of the Statute of Limitations, an acknowledgment of indebted- 
ness or promise to pay must be in writing. A debtor, being pressed for payment, 
agrees orally with his creditor, just before the debt is outlawed, that he will waive the 
defence of the statutory bar in consideration of the latter’s forbearance to sue for a cer- 
tain time. The creditor does forbear for the time requested, and afterwards brings 
suit. eld, the debtor cannot set up the Statute of Limitations as a defence. Bridges 
v. Stephens, 34.S. W. Rep. §55 (Mo.). 

Express statutes, similar to the above, requiring written evidence of a new promise 
to pay by a debtor in order to bind him, have been adopted in many of the States. 
Such provisions might at first seem to cover the facts of the present case, and to ren- 
der the oral agreement invalid. But a distinction is to be made between two different 
kinds of promise. First, there are those which have nothing but the past consideration 
of an old debt to support them. It was at these that the statute requiring writing was 
evidently aimed. Promises of the other class have a new and valid consideration, and 
therefore form part of a complete contract. This was the case in Bridges v. Stephens. 
The consideration was the forbearance of the creditor, and there was in all respects a 
perfect second contract, which might have been declared on in a separate action. Zast 
India Co. v. Paul,7 Moo. P. C. C. 85, 112. It was not for such an agreement that the 
statute was intended, but only for a bare promise. This seems to be the true ratio de- 
cidendi in the case. The theory of estoppel put forward by the court is hardly tenable, 
for there was no misrepresentation by the debtor as to an existing fact, but simply a 
promise for the future. 


Torts — DECEIT — LIABILITY FOR MISREPRESENTATIONS IN PROSPECTUS. — Where 
a person has issued the prospectus of a company containing a representation known at 
the time to be false, and subsequently causes to be published a false representation to 
the same effect as that of the prospectus, with the intent of inducing persons to pur- 
chase shares of the company in the open market. /e/d, he is responsible for the con- 
sequences of so doing to any one who, having received a prospectus, purchases shares 
after allotment on the faith of false representations so published. Andrews v. Mockford, 
[1896], 1 Q. B. 372. 

This decision correctly distinguishes Peek v. Gurney, L. R. 6 H. L. 377, where it 
was held that the function of the prospectus in that particular case was exhausted with 
the allotment. The mailing of the prospectus and subsequent publishing of false infor- 
mation are treated as one continuous fraud. See Barry v. Croskey, 2 J. & H. 1. 


TorTS — LIBEL — PRIVILEGED OCCASION — STATUTE OF LIMITATIONS. — He/d) 
that in an action for libel based on matter in the pleadings of a former suit, brought by 
the defendant in the libel suit against the plaintiff, the Statute of Limitations did not 
begin to run until the determination of the former suit in favor of the defendant therein, 
since otherwise two courts at once might be trying the same issues of fact. Pardee, J., 
dissenting. Jasterson v. Brown, 72 Fed. Rep. 136. 

This is a most surprising case. In the first place, it runs counter to a rule well 
settled in the law. of libel, that words used in judicial proceedings, relevant to the 
issue, are absolutely privileged. Odgers, Slander and Libel, 187, 191; Zorrey v. Field, 
10 Vt. 353, 414; Lawson v. Hicks, 38 Ala. 279. The court’s decision on this point is 
based on White v. Nichols, 3 How. 266, but an examination of that case will show that 
the remarks relied on are dicta, the case having arisen on libellous matter in a petition 
to the President for the removal of an official. Such an occasion is no doubt one of 
qualified privilege. Odgers, Slander and Libel, 226. In the second place, whether or 
not express malice is a good reply to a plea of the privilege of judicial proceedings, the 
cause of action is certainly complete at the publication. It is submitted, therefore, 
that, although a postponement of the libel suit may be desirable, it is at least an 
inartistic way of effecting it, to say that the cause of action does not accrue until the 
earlier case comes to judgment. 


TRUSTS — PURCHASER FOR VALUE — PRE-EXISTING DEBT. — One Price, having a 
claim against Zhe Elmbank for salvage, made a partial assignment of his claim to the 
extent of $1,500 to Cofran, and later another partial assignment of the claim to the 
amount of $3,200 to Newman. The assignment to Newman was to secure a pre-exist- 
ing debt; no agreement was made that the assignment was taken as conditional pay- 
ment, or that the debtor should be given time. The salvage having been paid into 
court, Newman, the second assignee, was the first to give notice to the holder of the 
fund. The fund was not sufficient to pay both Newman and Cofran in full. Aé/d, that 
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Newman was not a purchaser for value, and therefore his prior notice to the holder of 
the fund did not entitle him to priority. Zhe E/mbank, 72 Fed. Rep. 610. 

It seems clear on principle that a creditor who takes a thing merely as security for 
a pre-existing debt gives no value and surrenders no right against his debtor in ex- 
change for the new security given, and therefore that he is not a purchaser for value. 
Thus, one who takes personal property as security for a pre-existing debt, takes it sub- 
ject to equities attached to it in the hands of the debtor. Goodwin v. Massachusetts 
Loan Co.,152 Mass. 189, 199; Savings Bank v. Bates, 120 U.S. 556. It is true that, 
by the prevalent view, one who takes negotiable paper as security for a pre-existing 
debt takes it free of all equities ; Rat/roud Co. v. Bank, to2 U. S. 14; but it seems 
clear that the cases taking this view must be supported, not on the ground that the 
holder is a purchaser for value, but on the ground that he has taken negotiable paper 
—a thing which in many respects is treated as money — in the course of a business 
transaction, and that he may therefore hold it free of all equities. 

4 
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SELECT CASES FROM THE CoRONERS’ Rotts, A.D. 1265-1413, with a 
Brief Account of the History of the Office of Coroner. Edited for 
the Selden Society, by Charles Gross, Ph.D., Assistant Professor of 
History, Harvard University. London, 1896. 

The greatest importance of these rolls is historical and chiefly consti- 
tutional; and Professor Gross has done well in confining himself, in his 
excellent and scholarly introduction, to the constitutional position of the 
coroner, as shown by these rolls and other early authorities. There 
seems to have been no very close parallel elsewhere to this officer. The 
English coroner is a curious link between Crown and people. Elected 
by the people of the county or other local division, the only elective 
official in the county courts, coming in every case of accidental death and 
in many others into close relations with the people, he was essentially a 
popular officer, a product and a proof of local self-government; on the 
other hand, he was the direct means of accounting to the central govern- 
ment for affairs of every-day life in which it was interested, especially by 
overseeing the operation of the hue and cry, and by securing for the 
Crown its deodands and similar rights; and was a check for the King 
upon the sheriff, though the latter was appointed by the King. No other 
European nation combined a strong central power with local self-govern- 
ment ; and it is therefore not surprising that such an officer was nowhere 
else found. 

Professor Gross brings out clearly this peculiar position of the coroner ; 
he speaks well also of the ‘‘ four neighboring vills,” which seem to have 
persisted until lately, if indeed they do not still form an administrative 
group. The Introduction is in fact a valuable essay in English consti- 
tutional history. 

These rolls have in large measure a quality peculiar to all the English 
legal rolls; they are a remarkable witness of the common life of the 
English people in the Middle Ages. No other nation possesses such 
material for the history of its people. One cannot but be surprised, in 
reading these rolls, at the number of small children who fell into ditches 
or wells, or pots of boiling water, or were buried by falling sand-banks ; 
and one may well marvel to find that a three-year old boy “feli into a 
pan full of milk, and thus was drowned by misadventure” (p. 50). The 
state of the prisons is vividly set forth in a series of presentments in the 
cases of seven men who were found to have died in the prison of the castle 
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of Northampton, within a little more than a year, of cold, hunger, and 
privation (pp. 79-81). A vivid notion of mediaeval student life may be 
obtained from the presentments growing out of student brawls at Oxford 

p- 87-91). 

a Pac chiefly interesting historically, these rolls, though only rec- 
ords of presentments, contain much of interest to the lawyer. We see 
here the machinery of appeal in four county courts and the operation of 
the hue and cry. A man who in felling a tree had accidentally killed 
a girl, was ordered arrested, because he had not raised the hue (p. 38). 
Felons abjured the realm before coroners: we have instances here where 
such a felon, having fled from the highway, was followed by a vill and be- 
headed as he ran (pp. 37, 76). A survival of a very old form of deodand is 
discoverable in passages where a well in which a boy had been drowned was 
ordered closed (p. 42), and a ditch in which a girl had been drowned 
was ordered filled up (p. 82.) In an interesting presentment it appeared 
that a man had been wounded in another county, but had died within the 
hundred where the inquest was held. The inquest was not able to speak 
of his chattels (p. 74). 

This volume is, both in contents and in its editorial work, one of the 
most satisfactory publications of the Seldon Society. We may properly 
take pride in the fact that we owe it to American scholarship. 

H. B. 





HANDBOOK OF THE LAW OF BAILMENTS AND CARRIERS. By William B. 
Hale, LL.B. St. Paul: West Publishing Co. 1896. (Hornbook 
Series.) pp. xii, 663. 

This new “ Hornbook” has the same general characteristics and scope 
as its predecessors. Meant primarily for students, it loses no value be- 
cause of the numerous citations of authorities, both English and American, 
while for the very same reason it is a more satisfactory reference book 
for the practitioner. Careful study and systematic compilation are mani- 
fested throughout the book. Every question is squarely met. Where the 
decisions are conflicting or unsettled, the author boldly asserts his own 
views, at the same time explaining the exact state of the law. It is a 
practical work, for it holds closely to the decisions, and does not present 
original theories. In fact, to originality the author does not pretend. 
He acknowledges careful study and frequent use of the works of Judge 
Story and subsequent writers on bailments and carriers. A compre- 
hensive index has made reference easy. The new “Hornbook”’ is well 
worth the room which a lawyer can find for it on his shelves, and will be 
in demand among law students. 


H. C. L. 





A TREATISE ON THE LAw oF EmpLoyers’ Liapitiry Acrs. By Conrad 
Reno. Boston: Houghton, Mifflin, & Co. 1886. pp. xiv, 423. 

Though Employers’ Liability Acts exist in only four of our States, and 
two of these acts have been in force for only three years, enough cases 
seem to have arisen under them to justify a text-book on this practically 
important subject. The very numerous questions which have arisen in 
the interpretation of these acts, and the frequent references that must be 
made to the common law on the subject, although the statutory right of 
action is distinct from the right at common law, have given Mr. Reno 
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material for a good-sized volume. Such a book is, of course, useful only 
to lawyers in the States that have such acts, but to them it ought to be an 
aid in dealing with this very common kind of case. The work seems to 
have been thoroughly done; the arrangement is systematic ; and there 
is a full index such as is indispensable in this sort of book. R. G. 





A TREATISE ON THE LAW OF GARNISHMENT. By John R. Rood. St. 
Paul, Minn.: West Publishing Co. 1896. pp. xxii, 613. 

The author’s aim has been to produce a volume covering the whole 
law of garnishment, “fully half” of which “has never been touched upon 
by any text writer.” For those who have one of the former works on 
attachment, Mr. Rood’s book should be a valuable supplement, as the 
separate treatment of attachment and garnishment has undoubted prac- 
tical advantages. The work is admirably arranged for the purpose for 
which it is designed, “to make a book of ready reference in which all 
the decisions may be found.” The text contains a clear statement of the 
principles of law. The notes are copious, giving the citations, frequently 
arranged under more detailed statements of the exact principle for which 
they stand, and, more than that, the quotations from the cases are 
numerous. All the cases down to the time of publication have been col- 
lected, a particular advantage in a work on this branch of the law. 

E. S. 





HANDBOOK ON THE CONSTRUCTION AND INTERPRETATION OF THE Laws. 
By Henry Campbell Black. St. Paul, Minn.: West Publishing Co. 
1896. (Hornbook Series.) pp. x, 499. 

There was no vacant niche in legal literature to be filled by this book. 
Undoubtedly the subject is one of great and constantly increasing 
importance; but the field was already occupied by several works of 
marked merit. The profession had access to Bishop on Written Laws, 
Wilberforce on Statutes, Endlich (Am. ed. of Maxwell) on Statutes, and 
Pomeroy’s edition of Sedgwick, to say nothing of other works. 

If, however, a new book must be published, a worse one than Mr. 
Black’s might easily have been written. The work, as a whole, seems 
fairly done ; and especial commendation is due to section 76, on “The 
Title” ; section 70, on “ Adopted and Re-enacted Statutes”; and sec- 
tions 139 and 140, on “ Declaratory Statutes.” 

A remarkable omission should be noticed. The Table of Cases Cited 
does not contain either Riggs v. Palmer, 115 N. Y. 506, or Shellenberger v. 
Ransom, 47 N. W. Rep. 700 (Neb.) ; s. c. 59 N. W. Rep. 935 ; which dis- 
cuss the question whether the statutes of wills and descent should be 
construed as allowing a murderer to enjoy a legacy or an inheritance 
from his victim. 





